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WHISTLEBLOWER REPRISAL INVESTIGATION 

LIEUTENANT STEVEN SHAW 
STRIKE FIGHTER SQUADRON ONE ZERO SLX 
NAVAL AIR STATION OCEANA, VIRGINIA 


I. EXECUTIVE SUMMARY 


We conducted this investigation in response to allegations filed with the DoD Hotline by 
Lieutenant (LT) Steven Shaw (the Complainant), U.S. Navy (USN), Strike Fighter Squadron 
One Zero Six (VFA-106) Instructor Pilot (IP), Naval Air Station (NAS) Oceana, Virginia, that 
the following personnel actions occurred in reprisal for his protected communications to the 
United States Fleet Forces Command (USFF) Inspector General (IG), the Commander Naval Air 
Forces Atlantic (CNAL) IG, the Secretary of the Navy Office of Inspector General 
(NAVINSGEN), the DoD Office of Inspector General (OIG), his chain of command, and a 
Member of Congr ess, and for assisting in filing Equal Opportunity (EO) actions under 
10 U.S.C. 1034(b). 





Marine Corps (USMC), VFA- 
instnictional dutie s. 

and 

was not comm ensurate with his grade. 

threatened the Complainant with disciplinary action. 


, United States 
removed his 

reassigned the Complainant to a position that 



reques ted the conductandscope^^^^^^^^^^Bmitiatecfand 

NAS Oceana, conducted a retaliatory investigation for the primary pmpose of 
punishing, harass ing, or ostracizing the Complainant. 

issued the Complainant an unfavorable Fitness Report 



We determined that the Complainant made 11 protected communications under 
10 U.S.C. 1034: one each to the DoD OIG, USFF IG, CNAL IG, and NAVINSGEN; two to a 
Member of Congress; one to his chain of command; two in assisting in an investigation related to 
a protected communication; and two by participating in or otherwise assisting in filing an action, 
and was perceived as a whistleblower under 10 U.S.C. 1034(b). 

We determined that 



• had knowledge of seven of the Complainant’s protected communications; 

• perceived that the Complainant had made four additional protected 
communications by participating in the IG and USFF EO investigations, and 
believed the Complainant would file additional IG complaints; 
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And that 



• had knowledge of six of the Complainant’s protected communications; and 

• perceived that the Complainant had made four additional protected 
communications by participating in the IG and USFF EO investigations, and 
believed the Complainant would file additional IG complaints. 


We substantiated the allegationthat^^^^^^M threatened the Complainant with 
disciplinaryorcorrective actiomthat^^^^^^Hrequested the conduct and scope, 

initiated, and ^^^^^^Jconclucted a retaliatory investigation; and that 
issued the Complainant an unfavorable FITREP in reprisal for the 
Complainant’s protected communication(s), in violation of Title 10, United States Code, Section 
1034 (10 U.S.C. 1034), “Protected communications; prohibition of retaliatory personnel 
actions,” which is implemented by DoD Directive 7050.06, “Military Whistleblower Protection.” 


andl 


We did not substantiate the allegation that I 
the Complainant’s instructional duties in reprisal for the Complainant’s protected 
communications. 


removed 


^_^^Byaletter dated April 23, 2019, we provided and 

the opportunity to comment on the preliminary report of investigation. 

response, dated April 25, 2019,1 acknowledged receipt of the 
findings of this investigation and commented that the “Facts, opinions, and conclusions 
surrounding these events are not necessarily represented as/how [sic] they occurred and any 
attempttofiirther clarify would be exceedinglychallenging.” We carefully considered 

response: however. did not provide any substantive information 

reouttnigtneveracity of the findings nitnepremiimaiy report of investigation, we did not amend 
the report or alter out original conclusion. 

response, dated May 6, 2019,| disagreed with our findings and 
stated that the motive and basis for the VFA-106 command investigation was due to safety 
concerns, and that VFA-106 leadersh ip took steps to en sure the Complainant was protected from 
whistleblower reprisal. Additionally, stated that J removed | 

recommendation for VFA operational department head from the Complainant’s FITREP because 
theComplainantlacked a sense of urgencytoaetqnalifiecl We carefully considered 

iespouse: however. did not provide any information that 

wenaanotalready considered, we did not amenatnereport or alter our conclusions. 

response, dated May 22, 2019,| disagreed with our findings, stated 
thatj conducted a fair and impartial investigation, asserted that the DoD OIG failed to take into 
account the merits of the VFA-106 command investigati on, an d claimed that the DoD OIG 
misrepresented or excluded key evidence that exonerated We carefully considered 
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response: however, t s did not provide any infonnation that we had 

not already considered, we did not amend the report or alter our conclusions. 1 

We recommend the Secretary of the Navy review the Complainant’s Official Military 
Personnel File toremedyanyhamitotheComplamanfspromotion potential or career as a result 
the 

SecretaryoftheNavy take appropriate action against 
, and for reprising against the Complainant. 


We also recommend the 



While we ha ve included what we believe reasonable synopsis and 

responses, we recognize that any attempt to summarize risks oversimplification and omission. 
Accordingly, we incorporated their comments in the appropriate section of the report and provided a copy of each of 
their full responses to the cognizant management officials together with this report. 
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II. BACKGROUND 


VFA-106 is a U.S. Navy F/A-18 Hornet and F/A-18E/F Super Hornet Fleet Replacement 
Squadron based at NAS Oceana, Virginia. VFA-106’s mission is to “train and prepare the finest 
strike fighter aircrew and maintenance professionals for the Fleet and Fleet Marine Force in 
support of combat operations around the world.” 


The Complainant administratively transferred to VFA-106 on September 1, 2016, for 


duty as an IP; however,! 


I, he did not physically 


report to the squa dron until Octob er 17, 2016. The Comp l ainant’s chain of c ommand was 
~^ ,US^V^ 

On June 25, 2018, UbJN, assumec 

III. SCOPE 



This investigation coveredtlieperiodfromApril2017throuahOctober2018_We 

the Complainant. and 

24 witnesses. We examined documentary evidence including the Complainant’s performance 
evaluations, investigation reports and supporting documentation, e-mails, and other relevant 
documents. 


The Complainant’s initial complaint t o the DoD Hotline alleged that he h ad been subjec t 
to retaliatory actions and harassment, and that and| < 

had knowledge and failed to respond. We determined insufficient evidence existed to establish 
that the Complainant was the subject of any retaliatory actions or harassment, of which his 
superiors had knowledge of and failed to respond, and therefore did not consider these 
allegations to be personnel actions under 10 U.S.C. 1034(b)(2)(A)(iv). Rather, we found that the 
Complainant had been ostracized, but as the ostracism was not related to any report of sexual 
assault or criminal conduct, pursuant to 10 U.S.C. 1034 (as amended by the National Defense 
Authorization Action for Fiscal Year 2014 (Public Law 113-66, December 26, 2013)), the 
alleged ostracism does not qualify as a retaliatory action. Therefore, it does not qualify for 
protection under 10 U.S.C 1034. 


During the course of our investigation, the Complainant alleged that 


convened, and that! 


USN. 



conducted a Fleet Naval Aviator Evaluation Board (FNAEB), as additional acts of reprisal for 
his protected communications. 2 We determined that pursuant to 10 U.S.C. 1034, i nsufficient 
evidence existed to warrant an investigation into the Complainant’s allegation that! 


convened, and| 


conducted the FNAEB in reprisal. We found no inference that the 


2 FNAEBs are administrative boards convened to evaluate the performance, potential, and motivation for continued 
service of any naval aviator. These boards review and evaluate the overall performance and the specific element of 
performance or behavior that is the cause for appearance before the board. FNAEBs are fact-finding, evaluative 
bodies which shall make recommendations through the chain of command to the Type Commander. FNAEBs are 
not bound by formal rules of evidence and may consider any type of evidence that is reasonably believable or 
authentic, and that is relevant to the case. FNAEBs are neither judicial nor disciplinary and shall make no 
recommendation for disciplinary action as a result of its evaluation. 
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Complainant’s prote cted commu nications were factors in the convening or conduct of the board; 
rather, we found that^^^^^f made J determination to convene the FNAEB based on 
evidence discovered during the course of the VFA-106 GDI, which | reasonably believed at 
that time to be credible and authentic, and on the advice and c oimsel of Commander, Naval Air 
Forces Atlantic staff. Additionally, we found that^^^^^J conducted the FNAEB in strict 
adherence to Commander, Naval Air Forces Instruction 5420.1G, “Field Naval Aviator 
Evaluation Board Procedures,” and ensured the Complainant: 1) did not object to the 
composition of the board; 2) had access to all evidence; and 3) was afforded the opportunity to 
cross-examine all witnesses. 


IV. STATUTORY AUTHORITY 

The DoD Office of Inspector General (DoD OIG) conducted this whistleblower reprisal 
investigation pursuant to Title 10, United States Code, Section 1034 (10 U.S.C. 1034), 
“Protected communications; prohibition of retaliatory personnel actions,” which is implemented 
by DoD Directive 7050.06, “Military Whistleblower Protection.” 


V. 


FINDINGS OF FACT 


On September 1, 2016 , the Complainant transferred to VFA-106, but|_ 

| , did not physically report to the squadr on imtil October 17,2016. 
The Complainant attended Navy Legal Officer School in December 2016, and assumed duty as a 
VFA-106 legal officer in January 2017. 


April 201 7 Preliminary Inquiry 

On April 23 2017,_ 

[.reported to 

lhatH believed ■wasunder 
it training due to racial discrimination 
about the complai nt, and 

_explained thatj told 

mistakes dining flight ev olutio ns had received higher grades, and 
had discriminated against due to race. 




, USN , VFA-106 

_ VFA-106 

the FN AEB process andbeiugremoved from 

that^^^^^^^H notified 

initiated a preliminary inquiry, 
other students who made similar 

believed that VFA-106 IPs 


On April 26, 2017, | 

IP, to conduct a PI into allega tions 
issues with VFA-106 IPs 3 . In| 


pointed USN, VFA-106 

regarding possible EO and unfair grading 
April 28, 2017^eporU)Hnidings to 
Litnotedthe interviews of^^^^^^^^tlie Complainant, 
ancl three otherYFA-HJCTTPsT^^^^^^^^M concluded in the report that ^^found 110 reason 
to believe was mistreated during the evaluation and review of| performance, 

and that nofurtlierinvestigation was required. 


via 


3 A PI serv es as an analytical tool to help a commander determine whether an investigation is warranted and. if so. 
how it should be conducted. 
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The Complainant stated to ns that when interviewed b\ he discussed 

racial demographics, “the striking lack of minorities in general aviation,” and it appeared odd 
that the only student removed from training in over a year w as an African Am erican. The 
Complainant explainedthatalthougli he did not recall telling that racial bias 

was the reason^^^^^^H was removed from training, he behevedthattlie general impression 
he gave^^^^^^^^^pvas that racial bias had influenced removal from 

training. 


stated to us thatj had no knowledge that the Complainant was 
mtervieweaaspa rtof the Apr il 2017PLandEO never came up in his discussions with 

Assisting in Filing Congressional Complaint 

From July 2 through July 25, 2017, the Complainant assistedin the 
preparation and filing of a comp laint to the offic e of U.S. Senator Mark Warner. The 
Complainant stated he reviewed performance records, training history. Human 

Factors Board (HFB), Performance Review Board (PRB), and FNAEB reports, and assisted 

in the filing of H complaint to the office of Senator Warner. Additionallwthe^ 
Complainant stated he provided screenshots from IP chat rooms for inclusion jn pip 
complaint that indicated racial bias on the part of VFA-106 IPs. 

On July 25, 2017,^^^^^^^| filed^ complaint with the office of Senator Warner, 
which alleged that VFA-106 had a climate of racial bias and discrimination that resulted in the 
attrition of African American and minority Category One (CAT 1) replacement pilots. 4 

From September through October 2017, the Complainant met with Senator Warner’s staff 
to review VFA-106 and naval aviation demographic data, and according to the Complainant, 
Senator Warner’s staff suggested taking the complaint to the media in order to get attention on 
the issue. The Complainant was unaware of whether Senator Warner’s staff ever contacted 
VFA-106. 

USFF Bottle Bets IG Complaint 

On November 3, 2017, the Complainant filed a complaint with the USFF IG and alleged 
that diuing the October 2017 Carrier Qualification (CQ) phase of instruction, Landing Signal 
Officer (LSO) instructors were conducting improper bottle bets wagers with students in violation 
of Title 5 Code of Federal Regulations, Section 2635.301, “Gifts Between Employees,” and 


4 CAT 1 pilots are replacement naval aviators completing their initial syllabus training for their first torn in their 
respective aircraft type. Successful syllabus completion normally results in Naval Air Training and Operations 
Procedures Standardization (NATOPS) qualification and awards a Military Occupational Specialty. 
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DoD Regulation 5500.7-R, “Joint Ethics Regulation.” 5 ’ 6 The Complainant stated that leadership 
condoned bottle bets through active participation, that IPs pressured students to participate by 
threatening to withhold pilot logbook stamps that certify completion of CQ, and that IPs would 
undermine the reputation of any student who did not agree to participate. Additionally, the 
Complainant reported that bottle bets were occurring at all naval aviation commands that 
conducted CQ. 

The Complainant submitted documents to the USFF IG, including one titled “LSO BET 
R.O.E [Rules of Engagement],” which stated students were required to take the “party bet.” The 
documents submitted by the Complainant also included standar dized and institutionalized 
spreadsheets documenting student performance and e-mail correspondence from a VFA-106 IP 
informing students, “All bets must be settled prior to receiving CQ stamp in logbook.” The 
Complainant felt obligated to report the bottle bets issue after students complained to him about 
having to participate in bottle bets. The Complainant stated to us that the USFF IG informed him 
the complaint was forwarded to the CNAL IG for action. 

_ The CNAL IG e-mailed a redacted copy of the Complainant’s USFF IG complaint to 

and stated that they believed the 

“allegation involves a command matter for which ISIC [Immediate Superior in Command] 
oversight and resolution, rather than IG inquiry is appropriate.” The CNAL IG informed 

tliatitwas closing the IG case, but requested final disposition information for the IG 
database. forwarded the complaint to CDR Weyenberg for action. 

On NoveinberlL201T^^^^^^^^H e-mailed the redacted IG complaint to all 
VFA-106 LSOs and stated in the e-mail that bottle bets were not condoned on 

any level, and were strictly optional for all. 

On November 16, 2017,^^^H notified the CNAL IG of the following actions it had 
taken regarding the IG complaint. 

• Met with VFA-106 LSOs to emphasize that bottle bets are not an officially 
supported activity, but individuals were free to make voluntary informal 
arrangements on a personal level in accordance with ethical behavior. 

• Counseled all VFA-106 LSOs on the importance of protecting IG 
co mm unications because the redacted report had been forwarded to a wider 
audience. 

• Emphasized to the LSOs that forwarding the report was inappropriate and 
demonstrated bad judgment. 


5 An LSO is a naval aviator specifically trained to facilitate the safe and expeditious recovery of naval aircraft 
aboard aircraft carriers. 

6 Bottle bet wagers are wagers between the LSO instructors and student pilots related to the student’s performance 
(i.e.. catching the target wire, maintaining a certain boarding rate, no technique w’aveoffs or bolters) during CQ that 
were paid off with bottles of alcohol. The LSO instructor would grade the student's performance and inform them 
at the completion of the CQ as to the outcome of their bet. 
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• Counseled LSOs that any attempt to identify the Complainant, or even speculate 
on who the Complainant was, would be subject to disciplinary action. 


O n November 16, 2017, the CNAL IG notified the Complainant of the actions taken by 
regarding his IG complaint. On November 20, 2017, the Complainant responded to the 
CNAL IG, including text messages he received indicating that the complaint had been widely 
disseminated across the fleet, and that there appeared to be a conceited effort to identify who the 
source of the complaint was. The CNAL IG responded that the release of the complaint was an 
“honest mistake,” and to contact them if the Complainant received any “threats or actual 
harassment.” The C omplainant state d to us that text messages he received attributed 
^^HL£KVFA-106^^B as the sourceoftheIG complaint. The 
C' omp la liianttold^^^^^^^l that to relieve suspicion, ^ could tell people 

that it was him (the Complainant) who filed the bottle bets complaint. The Complainant stated 
that this was how it became widely believed that he was the source of the IG complaint. 


USFF EO Complaints: 




From NovemberthrouahDecember2017, the Complainant wasinreaularcontact with 

USMC, 

regarding their ongoing EO issues. The Complainant stated was also an African 

American pilot who was re moved from train ing in 2016. The Complainant explained that since 
ther^va^KMiction taken EO filing with Senator Warner’s office, or 

previous EO filing with the office of Senator Richard Durbiinthevdecided to file 
EO complaints with the USFF EO. The Complainant explained that foi they 

filled out “what ever hotline forms of paperwork they [the USFF EO Office] needed,” including 
^^^ ^B ^f.^Mprevions submission to Senator Warner’s office, and that he (the Complainant) 
assisted^^m^^| with creating and submitting J complaint to the USFF EO Office. On 
December 18, 2017, the two complaints were filed with USFF EO. 

stated to us that the Complainant assisted with filing ^ December 

2017 complaint to the USFF EO office by reviewing training documentation to identify 
discrepancies, providing screenshots from IP chats that indicated racial bias, and editing J EO 
submission to Senator Warner’s office. 


The Commande^Nava^i^orce, ^^^acjfi^Heet (CNAP) Staff Judge Advocate’s 
(SJA) office combined complaints into one investigation 

concerning possible violations of Department of the Navy (DoNjEOpohciescoinnutted by 

| , USN, VFA-and five other 

current or former VFA-106 IPs.' 


On January 11, 2018.^^^^m notifiedof the CNA^EO 
investigation into racial bias at VFA-106. From January 11 through 16. 2018.BSj|3Qg2 


. USN. USFF. was appointe d as the IO. but was unable to complete the investigation prior to 

retiri ng. CNAP th en a>signed^^^^^^^^^B. USN. C'NAL. as the IO to complete the investigation. On July 1. 

201 submitted his report of investigation to Commander Naval Air Forces. 
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notified 



SFWL 



_, and 

that CNAP was investigating the EO complaint. 


On February 12, 2018,^^H^J^H^UHH^^^^^US>^United States Fleet Forces 
Command (USFF) Inves tigating Officer (IQ). e-maneo^^^^^^^^B regarding the 
complaint had filed with Senator Wa rner’s office. In ^fe-inail to 

included a copvof^^^^^^^^Bconipla mt t o 
Senator Warner’s office, and wrote, “I or| 

already let you know I might be dying to contact you.’ 

On M ay, 11, 2018, ^^^^^^BinteiviewedtheComplamant. who provided testimony to 

that he had in filing then EO complaints. 

and that he provided the “Pure Bloods” chat screenshots containing comments indicating 
negative attitudes toward minorities [eggplant emoji and references to “Obama phones”], and 
that the culture at VFA-106 was a combination of “unconscious influence and deliberate 
exclusion.” 8 



counsel, and that 


report of investigation noted that I 
did not provide a statement for the investigation. 


elected to obtain 


Enelosure24of^^^^^^H report of investigation indicates that on January 29. 2018. 
H interviewed ^^^^^^^^a^art of the investigation. 

On February 12. 2018.^^^^^^^^Hwas contacted about the EO complaint sent to 
Senator Warner’s office, and or^pnR^Olo^J was informed thatj was an alleged offender 
in the EO complaint. 



stated to us thatj was unaware the Complainant had assisted 
with filing their EO complaints. 

Congressional to Senator Warner - Bottle Bets 

In fall 2017^^^^^^^^^| informed ^^^H^^^^irth^ottle bets IG complaint, and 
in January or February 2018. leadeishipmtormed^H^^^^^^^H) that the complaint was 

elevated to the congressional level. concern with the bottle bets complaints was 

that bottle bets were a longstanding tradition, and the bottle bets complaints contained fact ual 

errors, distortions of the truth, and gross oversimplifications of the practice. 

addressed the bottle bets complaints with t he LSO comm unity to ensure the practice was being 

conducted appropriately, and. according to there was no attempt to identify who 

the Complainant was. When we asked aboutanemiaiTH sent (November 15, 2017) attempting 
to identify the Complainant from students who had recently completed the CQ phase, I 
responded, “I wouldn’t say it was an active attempt, but, okay, why would somebody ao this,” 
and that there was “anger that was expressed” within the LSO community when it became 


8 "Pure Bloods” chat is an unofficial, private chat comprised of aviators who have graduated from the U.S. Naval 
Academy. 
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known that the Complainant had initiated the IG complaint. explained that the 

Complainant self-identified as the initiator of the bottle bets complaints in the January or 
February 2018 timeframe. 


On December 19, 2017, the Complainant submitted a complaint to the office of 
Senator Warner that across naval aviation, instructor pilots were “... illegally accepting, and 
sometimes demanding through social pressure and coercion, exorbitant gifts from subordinates in 
the form of bottles of alcohol [bottle bets].” The Complainant included his November 6, 2017, 
IJSFF IG complaint, and further detailed that no action had been taken to stop the activity despite 
the fact that bottle bets are “illegal and prohibited by federal law.” The Complainant included 
his handw ritten notes fro m the December 15, 2017, All Instructor Meeting (AIM), in which he 
wrote that stated, “bets [bottle bets] are a naval aviation tradition, and if anyone 

wants to make bets, they can.” The Complainant believed bottle bets continued during the 


December 20 17 CQ evolution, and felt obligated after the December 15, 2017, AIM in which 

stated | supported bottle bets, to report the practice to a “higher level authority.” 
The Complainant believed that having the matter reviewed by someone outside the Navy would 


be more effective. 


Senator Warner’s office forwarded the bottle bets complaint to NAVINSGEN, via the 
DoD OIG. NAVINSGEN opened Case 201800375 to address the bottle bets complaint, and 
Case 201800235 to address potential issues within USFF (restriction and ostracism). On 
March 16, 2018, a USFF IG IO conducted a clarification interview with the Complainant, and o n 
March 19, 2018, conducte d a clarification interview with^^^^^^^^^^f, 

Based on these interviews, the USFF IG found no evidence of 
restriction or ostracism, and closed its case without action. 

In February 2018, the Complainant had followup communications with a representative 
from NAVINSGEN, and provided additional spreadsheets based on information from students, 
which indicated that 11 students owed 82 bottles (of alcohol) after the last evolution of CQ. 

In February 2018,^^^^^^^ had an “impassioned res ponse” to the Complainant’s 
elevation of the bottle bets complaint to the congressional level. sent letters dated 

February 8, 2018, to CNAL and CNAF staffs, writing, “I am attempting to check my emotion, 
but cannot hide my passion. I have serious concerns for our heritage, our culture, and the death 
of our warrior ethos if we lend credence to individuals that do not hav e the character or fortitude 
to address these issues in person.” Additionally, on February 8, 2018,^^^^^^^^ e-mail to 
the CNAL, CNAP, and CNATRA representatives regarding bottle bets complaints stated: “I 
have serious concerns for our heritage, our culture, and the warrior ethos if we lend credence to 
individuals that do not have the character or fortitude to address these issues in person.” 

On February 9, 2018. e-mailedto provide the actions | 

took on the initial bottle bets complaint, and stated that “given the re-surfacing of the complaint, 

I am standing by to simply terminate the informal program [bottle bets] altogether.” 

On February 24, 2018, Vice Admiral (VADM) DeWolfe Miller, USN, Commander, 
CNAF, released a message to all Naval Air forces terminating the bottle bets practice. In his 
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message, VADM Miller wrote, practices like bottle bets with landing signal officers casts 
those in positions of leadership and mentoring as betting against the success of their charge 
.... And practices where instructors expect to receive gifts from their students do not reflect who 
we are.” 


On Februar y 26, 2018, afte r receiving a copy of VADM Miller’s message terminating the 
bottle bets practice, sent an e-mail to a group of senior LSOs that was a “sneak 

preview of what I wrote this weekend.” The e-mail read: 

To the leadership that is addressing this: You are harboring cowardice and fostering 
mediocrity. Rather than nurturing a warrior ethos created by a culture that works hard, plays 
hard, and fights hard, you cow to popular opinion, hi an effort to appease that perceived 
opinion, you neglect that of the ones who should matter most: the ones we train to be steely- 
eyed killers flying a round our 1100* tools of floating diplom acy with the steady hand and 

gaze. I the to 

share co mmuni on with the JOPA [Junior Officer Protection Association] in the hallow'ed halls 
of my Institution as W'ell as in the w'ind. rain, sim and snow on the LSO Platform. I speak for 
all of us when I say you have lost us. If this is what you value, then we know you no longer 
value us. And we no longer have confidence and faith in you. 

euded his e-mail with, “Dou’t get me wroug; I’m not trying to bum this place 
down. I want to bum the rest of the motherP****’s houses down, so ours is the one left 
standing. The last beacon of hope and a safe haven for those that still believe in what we should 
stand for. stated to usj never sent this e-mail to leadership, andj was just 

venting to ■confidantes. 



, USN, 


stated to us 


had a negative reaction to the Com plainant's bottle bets complaints, and this 

stated that the LSO 



that 

was similar to the reaction from “a lot of the LSOs.’ 
community initially had a disgruntled feeling that “someone was meddling in maybe something 
that was not then business by virtue of not being an LSO,” and expressed concern because the 
complaint indicated that LSOs were intentionally downgrading students’ performance to win 
bottle bets. 


On March 6, 2018, 


wrote in an e-mail to a non-DoD civilian that “bottle 
bets are forbidden ... after a malcontent VFA-106 core IP launched a Navy and congressional IG 
on tradition that dates back to straight decks on the Great Lake s. G iant can of worms that I’m 
considenn^oiHim^o unleash on the world.” When w^sked^^^o explain the language in^ 
e-mail, stated that! did not remember. ^H^^^^^^tate^hatH viewed this as 

a matter of principle, andj did not like “how all this wenHiowiC^^^I^^^Jexplained to 
us that nobody had ever said anything about bottle bets before, and now it had been elevated to 
the IG based on the opinion of an individual. 


On March 11, 2018, Senator Warner’s staff notified the Complainant that on February 24, 
2018, the Commander Naval Air Forces released a “Personal For” message (241244ZFEB18) to 
the naval aviation community innnediately ceasing all bottle bets activities. 

On March 15. 2018. the Complainant met who told him a “rift” was 

forming between the Complainant and other IPs as a result of the rumor that he (the 


FOR OFFICLAL USE ONLY 






20180516-051435-CASE-01 


12 


Complainant) had initiated the bottle bets complaints^TheComplamant provided us with an 

audio file of his March 15. 2018. conversation Our transcription of the audio 

files indicated the following issues were discussed. 


_commented thatj sensed a “rift” between the Complainant and 

other junior officers and that people had speculated the Complainant had 
submitted the bottle bets IG complaint. 

stated thatH did not want any “mistrust” i n the squadron. 
stated thatH discussed the issues with the I 

_|, and had asked them to talk to tl 

Complainant. 

On March 16, 2018, the Complainant spoke with^^^^^^^^^^ USFF 
_ | , concerning the notes included in the Complainant’s submission to 

Senator Warner's office regardingDecember 15. 2017. AIM comments. 9 The 
Complainant was uncertain whether^^^^^Hliad contacted anyone at VFA-106 regarding the 
restrictive language. 

On March 20^0^Uh^Complauiant stated he met with USN, 

VFA 106 IP, and^^HH^J^^^J, USN, VFA-106 IP, regaramg^umipcommg 
detachment, when^^^^Hasked him (the Complainant) if he had filed the bottle bets 
co mplaints. T he Complainant responded that “it wa s probably obv ious at that p oint that I was,” 
and^^^H^ommented/^Okay, we don’t careU>u^^H^^^^| was asking.”stated 
to usthnTat^^^^^^^H request. H and^^^^^^^Hmetwith the Complainant 
whether the Complainant had filed theoottle bets complaints, and to let the Complainant know 
“that no matter what he did, he’s part of our organizatio n and we wanted to bring him into the 
fold and we felt that he had potentially felt ostracized.”. stated the intent of the 

meeting was to ensure that if the Complainanthad anyissues with the syllabus, instructors, or 
students, that he brought those issues to^^^H or^^^^Hbefore reporting to “someone that is 
outside, or well above the chain of coimnancM stated that minors the 

Complainant had initiated the “bottle bets” IG complaint caused concerns, and that “prior to 
having another one [IG/congression al complaint],” they wanted to talk with the Complainant to 
establish communication and trust. affirmed that the Complainant stated that it 

was obvious that it was he who filed the “bottle bets” complaint. 

stated to us that onH arrival at VFA-106 in January 2018, iMva^videly 
speculated that the Complainant had initiated the IG complaint on bottle bets. stated 

that after a few months of obseivation. | realized the Complainant did not “fit in terribly well 
with the rest of the JOs [junior officers],” and “there was probably some animosity for him 
initiating,_or at least what eveiybody thinks was him initiatingtheIG on the bottle bets.” 

stated that after the bottle bets complaint. had several conversations 

“junior officers to tell them they needed to “bring him [the Complainant] into the fold,” 



initiating, o 

mm 

with the iui 


initiated contact with the Complainant because the Complainant's notes mdicatec^^^^^^^Bused 

potentially restrictive language at the December 15 . 2017 . AIM. The restriction allegation against^^^^^^H is 

being handled under a separate case (20180516-05143 5-CASE-03). The March 16, 2018. communication is noted 
here as a protected communication only. 


FOR OFFICIAL USE ONLY 









20180516-051435-CASE-01 


13 


and make sure that lie succeeds.” stated that over time, 

sentiment changed to, stay away from this guy...he is trouble.” 

Military.com Article 


and to “fix him. 



On April 4, 2018, Military.coin published an online article by Hope Hodge Seek, “ Naval 
Aviators Say Tliey Were Kick ed Out of Trainin g Due to Racial Bias.” The article detailed the 
experiences while undergoing training at VFA-106, and noted 

both students believed they were removed from training due to racial bias. The Complainant was 
also interviewed for the article and quoted as stating, “... the uniform nature of pilot culture 
creates a breeding ground for implicit biases of all kinds to take hold, including racial, gender, 
and even person ality-based prejudice,” noting that he (the Complainant) had reviewed 

paperwork and was more convinced that bias played a role in^ separation. 


On April 4, 2018, 
Strike Detachment, observed 



VFA-106 


while on the Fallon, Nevada, 


Complainant’s co mm ents in the Military.c om article, 
the ire” of ma ny of the instructors, and that 
explained | believed that 
expressing his viewpoints, and the nature o 
effort to retaliate.” 


and other VFA-106 inst ructors discussing the 

stated to us the article 


drew 

stated, “I’m going to destroy him.” 
was “fed up with” the Complainant 

co mm ent “seemed like it was just an 


On April 5, 2018, in response to the release of the Military.com article, 
called the Complainant and told him that “a lot of people were really upset about the article’s 
content, but that they would get over it eventuallw^TheComplainant provided irs his notes of 

the April 5. 2018. phone conversation detailing their conversation. 

• stated ^ would have preferred that the Complainant inform 

n^iac^poKeimvith a reporter, and that an article about the co mm and was going to 
be released. _ 

• The Complainant responded that he had considered infonning 

but due to the ongoing EO investigation, he (the Complainant) was under the 
impression that he was not supposed to discuss the matter with personnel under 
investigation. _ 

• TheComplamant that he had been working with 

and^^^^^^Vfor over a year on then EO complaints, and it was 
attherecoimiiendatioiiorSeiiator Warner’s staff that they decided to go to the 
press in order to “ spin action” by the Navy to address the EO complaints. 

• wanted to make sure the Complainant was okay and being 
treated fine. 

• wanted to ensure the Complainant was teaching the “standard,” 
and if the Complainant had different techniques for doing tilings in the aircraft. 
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“that was okay, after [the Complainant] finished the Instructor Under Training 
(IUT) syllabus.” 10 

The Complainant stated to us that he believedreference to teaching the 

“standard,” was an “ear ly sign” of the direction they were trying to move to take action against 
him, and refere nced feedback received from the March 5, 2018, event he flew with 
|sS||||||ii||M about deviating from the standardized sequence of events for the flight. 


When we asked the Complainant if, during the April 5, 2018, phone conversation with 
I, he made any allegations that racial bias or discrimination were ongoina at 
VF A-106, t he Complainant stated, “No, I just mentioned that I had been working with[ 
the last year - , and that I was involved [in the EO complaints].” 


and I 



stated to us that spoke to the Complamantinreaai d to 

the release of the Militcny.com article, and that the Complainant informedthat 

he had been advised by Senator Warner’s staff to “tell no one” prior to the release of the article. 


On April 9, 2018, VF^UO^iek^i^ll Officers Meeting (AOM). 
stated to us that at the AOM. discussed the releaseofth eMilitarv.com article 

and said that the squadr on woulcU^e^ewea or investigated, briefed IPs 

not to talk about it [the investigation], and to “continue to do our jobs.” 



stated to us spoke with 


_ USN, VFA-1061_ _ 

about the allegations (racial bias) in the Military.coin article, and 
was “shocked,” and wondered wliatl had done to make someone feel like 


could not approach about something so serious. 



was “upset or disappointed H had sometl 


tell him 


gso 

'■ 



explained that 
lg going on, and nobody came to 


In April 2018,^H^^^J read the Military.cow article and becarn^war^hat the 
Complainant was materially assisting students with their EO complaints. discussed 

the Complainant’s inv o lvement in t he Milita iy.com article and the ongoing USFF EO complaint 
with^^^^^^^^H. believed was 

Complainant had gone outside the chain of command without first taking his concerns to 
leadership, and that theComplainanfs statements had cast a negative light on VFA-106. 

believed knowledge thattheComplamant had participated in 

tiling congressional. EO. and IG complaints causedto be “slow to act [in 
response to concerns that the Complainant was teaching unapproved techniques to student pilots 
and instnictinginareasforwhich he was not qualified, which could result in an aircraft 
mishap]." and^^^^^^HH 'under-reacted" to safety concerns regarding the Complainant's 
actions due to concerns the Complainant would file a reprisal complaint. 


stated to us thatH only knowledge regarding the Complainant’s assistance 


10 The Instructor Under Training syllabus trains and qualifies fleet experienced naval aviators assigned to VFA-106 
to instruct in specific phases of training. 
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EC) complaints was limited to what contained in the 

Milirajr.com article. ^^^^^^Hoid not perceive that the Complainant was involved with the 

EO complaints (USFF and congressional), but as the IO for the GDI into the Complainant’s 
actions, chose to include the article in the investigation because “it’s readily available on 
Google.” 

April 12, 2018 - Change Request Alleging Retaliation for Whistleblowing 


On April 11, 2018, VFA-106 conducted an All histmctorMeetingfAIM) to discuss 

processes for suggesting changes to the training syllabus. stated to us that the 

pmpose of the April 11, 2018, AIM was to discuss syllabus and instructional standar dization, 
and processes for IPs to submit change requests. 


On April 12, 2018, 
informed the Complainant that 




_, USN, VFA-106 

to meet with the 


ecause of 
stated to us that 


concerns about hi s (the Complainant’s) mental state. 

^^^11 did not want to conduct a formal Human Factors Board (HFB) on the 
Complainant, birt wanted an “impartial witness” to talk to the Complainant about his state of 
mind to “make sure he’s okay to fly.” 


On April 12, 2018, the Complainant e-mailed four change requests to his chain of 
command and all VFA-106 IPs. Hie Complainant’s change request contained discussion of 
bottle bets, wherein he wrote, “The kind of ostracism and retaliation I have received for reporting 
institutionalized illegal behavior [bottle bets], such as being recommended to a mental health 
evaluation, send a very clear message that anyone who attempts to improve or change the 
organization for the better will be met with extreme negative and potentially career-ending 
consequences.” 11 In e-mail correspondence to us, the Complainant stated he believed the change 
request was his “attempt to propose that some mechanisms be designed into the syllabus 
structure that encourages, facilitates, or at least protects individual who speak up,” and that he 
was being referred to a “retaliatorymental healthevaluation” in response for his reporting of 
bottle bets. and for assistingwith filing EO complaints. The 
Complainant stated that he wasconcemea otherlPsanastudents watching his situation would be 
deterred from speaking up when things were not right. 


On April 12,2018,1 



forwarded the Complainant’s change request e-mail 


personal e-mail account. 


viewed the Complainant’s 


change request e-mar 


‘as if the Complainant was soliciting and inviting e-mail responses that he 
could then use to show reprisal and ostracism,” and HbelievedtheCoinpla inant would file a 

whistleblower reprisal complaint with the DoD did not take any action 

on the Complainant’s change request because I felt “marginalized to do anything,” and direct 


contact with the C omplaina nt would somehow b e used against 
I) believed c 



When we asked whether | 
elTmarginalized due to the 


11 In the Complainant's May 13, 2018. complaint to the DoD Hotline, he initially alleged that he had been subject to 
a mental health evaluation. During our August 13. 2 018. interview withtheComplainant. he agreed that the 

whh^^l^^B, USN, and^^^^^^m was 

not a mental health evaluation. 
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Complainant’s actions,_ 

command, by the entire instructor cat 


responded, I think it was shared by everyone in the 
re and chain of command of VFA 106.” 



read the Complainant’s April 12, 2018, e-m ail and view ed the Complainant’s 
change request alleging harassment and retaliation as a “trap.” believed the 

Complainantwashying to“bait”theother IPs into retaliating more, or retaliating via e-mail, and 
that| the Complainant’s change request needed to be dealt 

with through legal cliaimeR^^^^^Hexplained the Complainant’s change request was not the 
proper forum to voice retaliation concerns, and did not contain any specific facts for which 
action coul d be taken; rather, it was merely an accusation of retaliation and harassment. 

stated to us that “it only became apparent that [the Complainant] was the guy who 
initiated it [bottle bets, IG, and congressional complaints]” after the Complainant sent out the 
April 12, 2018, e-mail. 


On Ju ly 8, 2018, VFA-106_ 

the Complainant’s April 12, 2018, change request e-: 
Complainant s April 12, 2018, change request as pail of the lines of evi 
conducting. 



used the 
CDI 


was 


_|, USN, CSWFLstated to us, “there’s 

definitely been some fear around, surroundmgdecision making [regarding the Complainant], and 

everybody has been a little tense.” explained that leadership did not want to 

make a mistake for fear the Complainant would initiate another complaint against them. 


On April 13, 2018,^^^^^^^^ and 
discuss operational risk management concerns 
articles were discovered 
the Complainant to ascertain whether he was 
the VFA-106 chain of command was warranted 
discussion results as follows. 



met with the Complainant to 
stated to us tha t afte r the two 

directed to meet with 
an HFB or other action by 
summarized the meeting 


• The piupose of the meeting was to develop a recommendation for^^^J about 
the Complainant’s ability to safely perform his duties in light of the recent media 
attention, and whether the Complainant was willing and able to teach according to 
the VFA-106 standardized syllabus. 

• The Complainant’s rationale for filing the bottle bets complaints, 

• The Complainant’s rationale for participating in the MiJitary.com article. 

• The Complainant’s willingness and desire to instinct in accordance with the 
established standardization guides; primarily, the use of simulators with students 
in the CQ phase. Hie Complainant expressed that he had never been told that 
what he was doing in the si m ulator with students was wrong. 

• Recommendations: Allow the Complainant to continue to perform his 
instructional duties; formally counsel and document the guidance to not instinct in 
areas not qualified; informally discuss and counsel on the proper use of the chain 
of command to resolve concerns prior to seeking outside intervention; do not 
perform an HFB; and re-evaluate in 90 days. 
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e-mailed the sum mary o f the results of the meeting 
USN, 



On April 16, 2018, the Complainant e-mailed ^^^^^^^^Bandrequested a “copy of 
your written recormuendationsfrommvmental healthevaluation. responded, 

and blind carbon copied that | wa^no^ualmed to perform 

a mental health evaluation,” and that the purpose of the meeting was to identify if there were 
significant operational risk management concerns with all the attention the Complainant had 
been receiving (appearance in media articles), and if there were any concerns with adherence to 
standard operating procedures. 


May 2018 USFF EO Investigation Interview 

On May 1 LTOUE^^^^^^BintemewecUke Complainant aspartofthe USFF EO 

into EO complaint. and 

Complainant discussed the language used in text and chat screenshots included in the EO 
complaints regarding VFA-106 EPs sharing jokes about racist stereotypes, and non-standard 
performance reports that were used to justify then removal from training. 


Hotline Complaint to DoD OIG 

On May 13, 2018, the Complainant filed a DoD Hotline complaint for being reprised 
against for making protected communications, as previously described. 


On e-mailed 

_and CNAL_ 

that the writer of the Military.com article notified the 
a “Military Whistleblower Protection Act complaint, 
likely,” and thatj would be happy to let CSFWL or CNAL 
action from it irp to then level, 
initiated, it was a foregone conclusion 
complaint. 


, USN, CNAL 


ppytoletC! 

lusionthattl 




em 

that the Complainant had filed 
wr ote | “figured this was 
the investigation and any 
believed that from the time the investigation was 
the Complainant would file an additional IG 


stated to us that beginning in May 2018, based on the Complainant’s past 
actions, ■ had a “girt feeling”theCornplainant would file an IG complaint because of the 
commana investigations. stated that during the C'Dl| conducted, | notified 

numerous witnesses that the Complainant had established a “pattern of behavior going outside 
the lifelines [media articles, IG, and congressional complaints].” 


Instructional Standardization Concerns 


VFA-106 IPs are expected to complete with Dual, Transition, Strike, and Fighter 
qualifications within 6 months of check-in, and the average time to complete the Transition 
syllabus is 3 weeks. At the time of his FNAEB, October 23, 2018, the Complainant had not 
completed the IUT syllabus for Transition, Strike, Fighter, or CQ phases. 
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On April 8, 2018,^^^m^J e-mailed with standardization issues J 

observed from a March 5, 2018, training event | conducted with the Complainant. 

noted deficiencies in the Complainant’s briefin^ri^h^vent, and that dining the 

event the Complainant deviated from standard sequences. debriefed the 

Complainant, and stated that the Complainant was receptive to feedback. 

On April 10, 2018, USN, VFA-106 IP, e-mailed issues | 

obseived di ning a February 5, 2018, training event H conducted with the Complainant. 

^ noted deficiencies in the Complainant’s briefing of the event, but nothing that was 
against the standard operating procedures or standardization guide. 

On March 9, 2018.^^^^^ scheduledto conduct a training event with the 
Complainant to evalu ate if there was a valid concern. Due to aircraft maintenan ce issues, they 

(the Complainant and^^^^J) only executed the ‘'brief' portion of the event. 

explained that the Complain ant misund erstood the flight schedule and was unaware he was 
supposed to brief the event. requested the Complainant brief the event anyway, and| 

noted the Complainant’s brief was not in accordance with standardized instructions, and that th e 
Complainant was unwillmg toacceptanyfeedback or criticism. On April 10, 2018,1 
e-mailed a memorandumto^^^^^^^^M noting the deficiencies observed fiom| 

I, and training events with the Complainant. 

In March or April 2018, a student told USN, VFA-106 IP, that the 

Complainant had offered to “give^| [the Student] some techniques” on qualifying dining CQ. 

knowing the Comp lainant was not aCQinstiuctor, notified the CQ Phase Head and 

stated to us that^^^^^^^^H became nervous about how many 

other students the Complainant may have provided information to on CQ, as I was worried 
about students performing incorrect techniques during a dangerous phase of flying (carrier 
landings). 

On April 17. 2018.^^^^^ e-mailed with statements from|_ 

students lcgardmgtherrmteractionswith the Complainant providing instruction for CQ. Ill I_ 

e-mail stated that VFA-106 LSO IPs would carefully monitorthe 

students leading up to the CQ, and if they showed any indications of nonstandard techniques, 
they would not be allowed to perform the actual CQ at the ship. The statements of the five 
students indicated that the Complainant provided them instructional materials, but none of the 
students indicated that they performed any practice simulators with the Complainant. 

Oi^prinO, 2018, USN, VFA-1061_ 

e-mailed and detailed the interactions I had with the I mnpl mi ml InM i m nl 

stated tliatj had never reviewed the Complainant’s instructional material, but 
had performed two landing practicesimulatorswith the Complainant during the familiarization 
phase (the firstphaseoftraining). stated to us that during J CQ phase 

(April addressed the class and told them not to interact with the 

Complainant, and the concern was that the Complainant was not an LSO, and was teaching 
people bad techniques regarding CQ, which could ultimately result in a mishap. 
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On April 25, 2018,^^^^^^^| disqualified (DQ) during CQ due to a cut pass (failure 
to wave off du ring CQ). 12 VFA-106 conducted three Performance Review Boards (PRBs ) on 
The third PRB found that although the ComplainanUaughJ 
“velocity vector gouge [non-standard earner landing technique].” was not using 

“velocity vector gouge" dining his CQ. 


On May 1, 2018,^^^^^^^^^^, USN, VFA-106 IP. sent^^^^^^^^^J an e-mail 
| had receivecHron^^tudent whtMibserced the Complainant discussing fighter tactics with a 
Marine officer asserted in e-mail that this was proof the 

Complainant wasproviamginstmction in a phase of training he was not qualified to instinct. On 

May questionec^^^^^^^| aboutH interactions 

Complainant regarding goi ng over introd uctory material for the Fighter phase of instruction. 

explained thatthevwere only renewing introductory material the 

Complamantwasqualified to instinct, was not interested in the specifics, and 

directed to “receive no further instruction" from the Complainant. 



_| provided a statement to us prior to invoking^ right to remain silent, 

stating thatHTiad removed the ComplamanfsIPduties for providing unauthorized instmetion 

to students during the CQ phase. explained that CQ is an extremely dangerous 

evolution and onl y specifically trained and appointed IPs are authorized to instruct in CQ. 

claimed^ initiated the CDI because the Complainanf^mauthorized 
mstmction represented an “unmitigated risk" and “safety concern.” detailed 

the following sequence of events. 

• The publishing of the Military.com article on racial bias led “people” to search for the 
Complainant’s article online, where it was discovered that the Complainant was 
interviewed for an article published in Peak Deliberate Practice.com titled, “An Interview 
with: A Naval F-l 8 Pilot and Trainer .” hi the interview/blog, the Complainant stated 
that he had condu cted CQ simulators with students with a 100 percent pass rate. 

• questioned why the Complainant was providing instmetion in C’Q since 
he was not qualified to teach in the CQ phase. 

• On April 26, 2018, a student [N.F.I.] informed that the Complainant 

had distributed CQ training material and performed CQ simulators outside of scheduled 
syllabus events. 

• noted the Complainant was instructed to stop using the same CQ 
landing technique s in his previous s quadr on and air wing. 

• and met with the Complainant and asked him why he was 

teaching in the CQ phase, which he was not qualified for. The Complainant did not 
directly res pond; rather, he stated, “I felt I was teaching inside the SOP.” 

stated that the Complainant’s responses were not satisfactory, and| 

I) had a “significant safety concern,” especially since there was an 
upcoming CQ detachment. 



12 A cut pass is an unsafe pass with unacceptable deviations, typically after a wave off is possible. A wave off is an 
action to abort a landing initiated by the bridge, primary flight control. LSO. or pilot. The response to a wave off 
signal is mandatory. 
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_met with the upcoming CQ class and asked them to 

provide information to their class advisor if they had received any training from a 
VFA-106 IP who was not qualified to teach CQ. 

stated, “It [teaching non-standard techniques] was a safety concern for 
the students, the LSOs, the flight deck crew of the aircraft earn er, and the aircraft itself - 
all unmitigated risJ^^anfOh^eason] that 1initiated a Command 
Investigation.” contacted the CNATRA and C’NAL SJAs to ensure a 

CDI was done via “concrete legal means, and why [the Complainant] was temporarily 
removed from instructional duty.” 


explained that when it was discoveredtheComplamant was teaching non- 
staiiclard techniques to students preparing for CQ. considered cancelling the 


CQ for 
they were ft 
C 


but after talking with the students to ascertain whether they were taught, or if 
non-standard CQ techniques, Bdecidedto proceed with the CQ. Dining the 
was DQ and sent to a PRBd^^^^^Hexplainedthat when 
Teamed the Complainant wa^coachiiig|^m^^|” dining the PRB.J 

_]) decided to investigate. explained that IPs go through the IUT 

process to leam the right way to teach studentsirtlPs do not follow the IUT syllabus, students 
will not leam “standardization,” and following the IUTsvllabusplaces a “special faith and trust” 
in IPs to teach replacement students for the first time. believed the Complainant 

prioritized “teaching on the side,” instead of getting his IUT qualifications. 



explained the concerns with the Complainant adhering to standardization 
arose when IPs discovered the Complainanthaddiscussed teachinsstudentsin CQ in the 
Peak Deliberate Practice.cow article. explained CQ phase 

coincided with discovery of the Complainant’s “Google dropbox” containing “velocity vector 
gouge” materials, and LSOs became concerned studentsimglitutilizethe Complainant’s 
techniques diuing C Q, which cou ld result in a mishap. stated that 

and^^^^H "genuinely had a concern” about what the Complainant was 
teaching, and whether it might lead to “a plane getting wrecked or ... people getting killed on a 
flight deck.” 


stated to us that a reclining theme tlnouglioutmanyofM CDI inteiviews 

was the Complainant being “outside the fold of the squadron.” ^^^^^^Hexplamed that 

many of the IP cadre had expressed a general feeling of betrayal due to the media articles and 
bottle bets IG complaints, and that th is was occurrin g outside the squadron without any 

discussion with squadron personnel. explained that the Complainant's actions 

caused his “self-imposed exile” withintnesquaclron. and that the Complainant’s Military’.com 
and Peak Deliberate Practice.com articles containing disparaging comments about VFA-106 IPs 
did not “paint a very pretty picture of VFA-106,” adding to a sense of distrust. 


On Ma 
an update on 



e-mailed 
CQ DQ PRB, stating that: 




to provide 




the overall impression from the initial PRB was that did not 

attempt to use non-standard CQ landing techniques; 
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• immediately after the first PRB, contacted the Complainan t; 

• after speaking the Complainant contacted 

• din ing this time (early May), the Complainant was seen providing instruction to 
students outside of his qualifications; and 

• enough information existed for the command to question the Complainant’s 
techniques, procedures, and motives; therefore, he would remain off the flight 
schedule in any official capacity in order for the command to gain a clear picture 
of exactly what was being instructed, and to whom. Concern for flight safety was 
the number one contributor, in addition to the teacher-student relationship. 

On May 14, e-mailed regarding the things | 

wanted the Complainant to stop doing, or start doing (continuously), including: 


• stop creating a confusing student-instructor relationship: 

• stop digging through the share drive to pilfer/distribute student information to 
anyone else, including the media; 

• stop interfering with PRB, HFB or FNAEB processes; 

• stop distributing his “material”; 

• stop teaching/chalk talks that are outside his lane; 

• stop cir cumventing the chain of command: 

• stop creating unnecessary risk for VFA-106; and 

• start teaching within his lane and get qualifications. 


Removal of Instructional Duties 

On May 3, 2018, and^^^^^^J directed that the Complainant was 

nolonserauthorized to perform any instructional duties. The Complainant stated that 

sa id the decision to remove his ability to perform instructional duties was for 

providing instruction beyond the phases he was qualified to instruct. The Complainant explained 
to us that his instructional duties were critical to stand out for promotion to lieutenant 
commander and selection to department head, and that without being able to perform his 
instructional duties, it would be difficult for him to appear competitive on his fitness report. 


On May 2, 2018, the Complainant and 


Complainant believed I 


shared witl 



spoke teleplionically, which the 
, prompting the decision to remove 


his instructional r esponsibiliti es, hi an e-mail to us, the Complainant stated that during the 
conversation with^^^^^H. he (the Complainant) did not request to “teach on the side.” The 


I, he (the Complainant) did not request to “teach on th e side. 
Complainant sent us an audio file recording of his May 2, 2018, conversation withl 
A transcription of the audio file showed that: 


• the Complainant stated that students wanted to work with him in all phases of 
training, bu t that they had been directed not to interact with him; 

• asked the Co mplainant if he was qualified in all phases; 

• the Complainant stated to^^^^^f that he had been doing simulators and 
created practice exercises for students in CQ, and that he (the Complainant) was 
not an LSO, and not qualified to teach in the CQ phase; 
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told the Complainant he could not teach outside the standardized 
syllabus, and that he was to tell students he was not qualified to teach in that 
phase; 

the Complainant told 


that nobody had ever told him he was not 
osed to be doing simulators with students; 

told the Complainant to teach only in areas for which the Complainant 
red, and to leave CQ to the LSOs; and_ 


supposed t< 
was qualifi 


qua 

the Complainant and! 


discussed! 


recent CQ incident. 


On May 2, 2018, diuing a telephonic discussion, told the Complainant that he 

should only be instructing in phases for which he was qualified to instruct, that if he had a better 
way of training students, to submit a change request, and “th at if you’re n ot an LSO, you 

shouldn't be teaching people how to land on a boat, period." explained to us that CQ 

is treated separately from every other phase of training, and thattraining pilots inCQisreserved 
“completely for training qualified LSOs.” On May 2, 2018, texted 

reporting that| had spoken with the Complainant. 


On May 3, 2018,^^^^^^^^, with^^^^J present as a witness, met with the 
Complainant and verbally counseled him on removal of his IP duties and responsibilities, and 
other concerns. The Complainant provided us notes from the meeting, describing their 
discussion points. 


• told the Complainant, “until the whole situation could be looked at 
more closely, [the Complainant] is not to fly, sim (use the simulator), give chalk 
talks, or provi de any instruction whatsoever to any student.” 

• told the Complainant it was “a matter of trust.” 

• told the Complainant that he should not have used an enlisted 

person as a reference for his security interview. _ 

• They discussed the fact that the Complainant had contacted on 

May 2. 2018. 

• told the Complainant it was strange that a student who went to a 

PRB for failing a phase of training the Complainant was not qualified to teach 
would call the Complainant after the PRB. _ 

• told the the^^^^^^^^J told 

Complamantjnottoinstnict in phases for which he had not:oinpleted in IUT, 
and that | had told the Complainant the same thing on 

March 2, 2018. 


stated to us that ^ believed the Complainant used his “legal knowledge 
and protectedcommumcations to instill fear and intimidate themstnictorTsid of VF A-106 in 

order to manipulate the command into bending to his will." stated that, if not 

for the Complainant’s protected communications (assisting in EO, congressional, and IG 
complaints), | woulcUia^MemovecUiim from trainings soon as it became known that he was 

teaching incorrectly. explained thatH felt ''marginalized" and "powerless" to 

confront the Complainant directl y about his trainin g methods because“todosowould simply 

of reprisal." stated that^^^^^^^^H and 
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removed the Complainant’s IP duties because the Complainant could not be 
trusted to teach per the syllabus. 

stated to us thatjHHU^^^J informedthat! had removed the 
Complainant’s IP duties due to “safety of flight” concerns, and because! did not know what the 
Complainant was teaching. 

provided us with data for IPs who had their instructional duties removed from 
April 2016 through fall 2018 for deviations from standardize d procedures, safety of flight 
concerns, poor performance, or poor judgement, explained scenarios which may 

cause a CO to remove an IP’s instructional duties, qualifications, or flight status, including 
breeches in flight discipline, disregard for the safety of the aircraft or aircrew, lack of knowledge, 
violations of standard operating publications, personal pressures, legal matters, or lack of trust 
and confidence. As shown in the table below, there were 10 incidents that involved 12 
personnel. The Complainant was involved in two of the incidents. One incident resulted in a 
preliminary inquiry; however, the IP was not removed from instructor duty during the 
preliminary inquiry. 


VTA-106 Instructor Performance Issues and Remediation 


Personnel 

Date 

Incident 

Period 

Grounded 

Remediation 

LT& 

Capt 

April 2016 

Low transition over departure 
end of runway 

14 days 

CO reprimand. 2 weeks extra duty 

Maj 

April 2016 

Incapable of teaching tactics due 
to lack of effort 

N/A 

(Guest) 

Permanently removed as a guest instructor 

LT 

April 2016 

3 high aspect passes within 500 
feet 

0 days 

Loss of FTR and BFM qualifications, required to 
complete the BFM syllabus 

LT 

Oct. 2016 

Lost control of aircraft, 
continued with event 

90 days 

CO reprimand, presented lessons learned 

LT 

March 

2017 

Removed hand from controls 
during aerobatic maneuver 

7 days 

HFB. CO reprimand for unsafe action 

2 x LT 

Fall 2017 

Flew at weather minimums 
(poor judgment) 

1 day 

Counseled by XO 

2 x LT 

March 

2018 

Lower than normal transition at 
air show 

0 days 

Counseled. PI conducted, revealed flew' 
professionally, just a mistake 

LT 

Spiine 

2018 

Multiple non-standard TTPs 
during events 

0 days 

Counseled by Training Officer, flew r with 
Transition Phase Head 

LT 

Spring 

2018 

Training in phases not qualified 

Penn 

HFB. FNAEB. Administrative process ongoing 

Maj 

Fall 2018 

Arrested for domestic altercation 

21 days 

Charges dropped, returned to flight status once 
Human Factor no longer an issue 


* Items in yellow indicate incidents involving the Complainant. 


explained that when issues were addressed or remediated, and confidence was 
restored, then duties, qualifications, and flight status were restored. 


Reassignment from Legal Officer to Assistant Administration Officer 

On May 4, 2018, and reassigned the Complainant from 

the Legal Officer billet to an Assistant Administr ation Officer b illet. The Complainant provided 
us notes from his May 4, 2018, conversation with^^^^^^J, describing then - conversation 
as: 
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the Complainant asked if the restriction on his ability to instinct applied to his 
duties as legal officer, or standing duty; 

I told the Complainant that then conversation would be off the 
ii i mil III dm did not want to see it in the press or recorded, and that the 
Complainant would be moved from legal officer to assistant administration 
officer; 

told the Complainant, regarding the bottle bets IG complaint, that 

Hdidnotunderstand why he went to the IG without attempting to address the 
issue within the command; 

the Complainant expl aine d that he was receiving complaints from students, that 
he did not believe the^J had the authority to address the issue in other 
connnands, and that after discussing the issue with the IG, they had recommended 
that he submit a complaint; 

told the Complainant that it was not Ins responsibility to address the 

issue, to alway s tiy to keep thi ngs at the lowe st level, and that the Complainant 

should have let address it. told the Complainant that by 

skipping the i mit level and going straight to the IG, he had created a trust issue; 

told the Complainant that he should have told students who 
complained to “have some spine,” and that if they did not want to participate 
(bottle bets), t hey did not have to; 

^1^^^ told the Complainant that he had a history of teaching people to use 
velocity vector for canier landings, and it was important he understand that just 
because he may be able to do something more advanced or complicated, it did not 
mean students were capable, and it was important that when IPs went out on a 
flight with a student, that they could trust the student would adhere to the 
standardizatio n guide; 

told the Complainant that he had put I_ 

srtuatrorn^ulowing^l to take the blame for initiating tl 

complaint; _ 

the Complainant explained that he told I 

Complainant) had filed the complaint, and that| 
and _ 

told the Complainant that lie should have notified the command 

prior to the Military.cow article being published; the Complainant responded that 
he did not believe he could discuss EO issues with the people under investigation, 
and that Senator Warner’s staff had recommended going to the press with the 
issue. 




in a bad 
ottle bets IG 

that he (the 
could identify him; 


The Complainant stated to us that the billet he was moved into had “no real specific 
responsibilities or personnel that [he] was responsible for,” and that the duties he was given were 
to assist with the change of command and oversee the command SharePoint website. The 
Complainant explained that the change of command was completed on June 25, 2018, and that 
he was not given necessary permissions to manage the SharePoint website, which resulted in him 
having “nothing I was able to do, and nothing was provided for me to do.” The Complainant 
explained that without responsibilities (duties to be performed, or personnel to manage), it 
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“leaves for a pretty empty performance evaluation,” which could impact promotion potential and 
selection for department head. The Complainant stated that ground jobs for lieutenants are 
normally rotated on a quarterly basis, and the normal duration for an officer in the legal officer 
billet was 9 months. The Complainant stated that he was in the legal officer billet longer than 
normal, but it was not counnonpracticefor billet changesoutside quarterly cycles. The 

removed legal 

officer billet to isolate him from other pilots, and to keep him from having knowledge of legal 
action taken against him . 


stated to us that the Complainant’s reassignment was in respo nse to the 
Military.cow article and the racism issues the Complainant had brought to light. 


lacked trust in the Complainant, who had access to “privacy 


explained that I 

sensitive, offi cial use only kind of stuff that the legal office sees,” and I 

could not trust the Complainant would not release sensitive information. 




explained thai 


and 


decided to pull the Complainant 


out of legal, but 
administration o 


|) convinc ed them to a ssign the Complainant to assistant 

explained thatH 


and 


rcer m ms department 

the move would be a “bit of a promotion,” as the Complainant was moving from 
being one of thr ee legal officers, to being the assistant administration officer with oversight of 
the Administration Department. 


lassigned the Complainant two “big” projects, the 
fir st being oversight of the June 25, 2018 change of command, overseeing the other lieutenants 
who were working different portions of the change of command; and the second being the 
administration of the VFA-106 SharePoint website, updating various information including 
website links, command policies, and command biographies. 


stated to us thatj did not view the assistant administration officer position as 
a demotion because it is normally staffed by lieutenant commanders, and the Complainant could 
compete favorably for fitness reports. 


Threatened with Disciplinary Action 

^_^_OuMay7, 2018, according to the Complainant, informed him that 

intended to issue him a Letter of Instruction (LOI). and if he did not accept the 

LOI there would “probably be a command investigation and it would be messy for everybody.” 
The Complainant stated that^^^^^^J did not provide a reason for the LOI or CDI, and that 
he believed an LOI is “formal counseling for an officer,” and that by asking him to sign it, he 
believed it was going to be filed in his official service record, which could impact his promotion 
potential. The Complainant explained that he did not know “what they’re expecting to uncover” 
with a CDI, but “whatever they put together” could be used for disciplinary or administrative 
action. 


USN, CNALl 


stated that an LOI is an 


administrative letter which identifies deficiencies and is normally used when personnel are not 
performing their jobs at the appropriate level. Additionally, the LOI recommends specific 
corrective actions to allow personnel to improve and, if personnel do not improve satisfactor ily, 
the LOI can be used as a basis to request the member be detached for cause. 
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The U.S. Navy Military Personnel Manual 1611-020, “Officer Detachment for Cause,” 
states that an LOI is formal command counseling and guidance that describes specific 
weaknesses, recommends suitable and reasonable measure for improvement, clearly establishes 
the desired performance standard, and, if appropriate, establishes the period of time for 
collection. LOIs must be delivered and acknowledged in writing at the time the officer is 
counseled. The fact that an LOI has been issued may be noted in a fitness report. 


On May 9, 2018, the Complainant met with^^^^^^^^J, but there was no mention 
of an LOI duringtheirmeeting. The Complainant provided us his notes from the May 9, 2018, 
meeting with^^^^^^^^H, describing their conversation as: 








mm questioned whether the Complainant was teaching material 
related to the CQ phase, which he was not qualified to teach; 
mmmm and the Complainant discussed the Complainant's 
April 12, 2018, ch ange request e-mail; and 

questioned the Complainant about the contents of his online 

drive, the Complainant responded that it was material he had developed to help 
prepareforflights, and that he provided access to whomever asked for it. 

asked to see a copy of the drive, or to have it taken down, and 

the Complainant responded he would have it taken down. 


VFA-106 Command Investigation 

USN, CNAL^^^^^f, stated to us that in early April 2018, 

sent^BmePtY/A' Deliberate Practice.com article and expressed concerns 

regardingtheComplainaiiCsmtemew used in the article. OnoraboutAprjl 4, 2018, 
miH spoke to^H and advised thatj was concerned 

that the Complainant had spoken to the media, as the Complainant had stated in the article, 
“these are my personal feelings on the training of naval a viators,” but was concerned with the 
Complainant discussing “teaching his own curriculum.” explained thatj told 

not to focus on the fact that the Complainant went to media without getting it 
vetted, “but you may want to look into this other area where [the Complainant’s] teaching a 
curriculum that is not approved by the Navy.” 



On May 4, 2018, 


met with! 


and 


regarding concerns about the Complainant teaching non-standard curriculum after 


a couple of times’ 
and I 



not to do so. 


explained to us that 

requested “guidance on what our options are,” and that they 
Jfhat none of the Complainant’s counseling was documented. 


explained to us that| 
was to start documentati on, because ‘ 
actions they might take. 




recommendation to 
ou wa nt to be able t o articulate 

told^^^^^H 


and«;bp' ; «;$y 

our reasons” for any 
they could 



consider an LOI to stall documentation, and then monitor the Complainant’s actions to ensure he 


complied, 
then they shou 
conduct a CDI. 



also told them that if they felt an LOI was not going to be helpful, 


evidence, and 
explained to 



recommended sel ecting a neu tral third party to 

that once a CDI 
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wascomplete^fmdmgs could be reviewed to figure out what the next steps would be. 

believed they had sufficient evidence to “at least launch the investigation an d go 
in and dig a little bit more,” and after the May 4, 2018, meeting, | assigned to 

provide legal representation so H could remain neutral in order to provide legal coimsel for 
CNAL if the CDI was appealed 

When we asked or^^^^^J ever to^jj 

that the Compla inant had initiate d the bottle bets complaints, o r assisted in the fi ling of multiple 
EO complaints, stated/^N^^When w^jskedHBBH^^J whether | 

altereclHaoviceto^^^^^^^^H and ^^^^^■had^^nown the 

Complainant made protected commumcafionsTW stated, “No,” and thatH believed they had 
enough information at that point to launch an investigation. 

_lained that was considering issuing the Complainant an 

LOI, but^^^^^^^^H reco mmended a CDI because “you have a lot of suspicions, but you 
doirthavealot of evidenceT^^^^^^^^I explained that the meeting occurred right after 
DQ- and^^^^^^^^^^pnentioned that| had removed the Complainant's 
instructor duties because ■wasnotsureif there was a connection between what the 
Complainant was teaching students and the recent CQ incidents; concerns the Complainant was 
teaching “unapprovedun-vetted techniques” which could have contributed to the CQ incident; 
and stated that “I need it to stop" because I was uncertain whether it 

contribute d to a potential mishap and that he was “afraid somebod y is going to die.” 

.explained that after they and^^^^^^^^J) recommended a CDI, 
expressed concemthaChfldoanythinahkethis, I am going to get an IG or 
something else tiled against me.” and^^^^H believed that no matter what 

theydicftheComplainant would file another complaint. 

that ifj had a “legitimate safety of flig 
action against someone who had not filed IG complaints or gone to the media, then they should 
do the investigation. 





stated they told 

it concern.” and would take the same 



On May 14. informed the Complainant that aCDIhadbeen 

initiated into the Complainant's actions. The Complainant stated to us that 

“vaguely” referenced the standardization iss ues that stalled in March with “n o real specifics or 

anything.” The Complainant that^^^^^^^^H. and I 

initiated and conducted a retaliatory CDI for “revengeTanoto peipetuatetne idea that he 
provided his non-standardized instruction, did not follow orders, and went “outside the chain of 
command.” The Complainant believed the CDI was designed to manufacture a justification to 
remove him from flight status^pursuedisciplinaiy action, and remove him from the NavyThe 

Complainant stated to us that^^^^^^H conducted a retaliatory CDI because, as 

the Complainant’s bottle bets IG coinplaintdirectlv affected 
his community. The Complainant provided us with two examples of how^^^^^^H was 
manipulating the conduct of the CDI in a deliberate attempt to justify disciphnatyaction. 


• Excluded Positive Statement s About t he Complainant. The Complainant stated 

that contacted 

had contacted ^B(asthe CDI IO) and was only seeking negative 
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information a bout him (the Complainant). The Complain ant explained that 
did not p rovide an^ 
infoimec 



statement from you’ 




negative information to 

‘Well. I guess I won’t be needing an official 


• Ina ppropriate Contact with Witnesses in Statement Preparation . The Complainant 
proYidede-mmleonespondence between and a CDI witnesses, in 

which included an example statement with language | wanted 

inc ludecfrequestiiig the witnesses provide “something like this, put it in your own 
words from theexpertsd’ This e-mail correspondence included specific 
mformation^^^^^^J wanted included in the statements in order to “make my 


approached 



stated to us that from May 14 through 1 6. 2018. 
to assist in crafting language for an LOI, and 
conduct the CDI because ^ was the “logical fit for the investigation base d on 
stated tha t they did not discuss any potential for bias on 

exact statement” was, “I’m just hying to figure out what’s going on, 
y just want to get [the Complainant] back mto flying production capacity.” 



and 

and 



expertise. 

) part, 



recommendation to “... at least align or create some consistency in our messaging,” and to 
“Request your backing in case any of this comes up further.” 


Oil May a draft Preliminary Inquiry 

(PI) appointing order to investigat^n^TomplainanCniction^nie draft appointment order 
stated that the investigation was to inquire into the facts and circumstances surrounding the 
following issues. 

• The dissemination of inappropriate information/techniques and use of 
non-standardized instructional methods to junior students and aircrew IRT 
[in relation to] landing onboard USS Ship. The scope of these techniques is 
not limited to only the CVN environment, but the VTA-106 F/A-18 FRS 
syllabus. 

• Hie misuse of VFA-106 share drive information, and deliberate use of false 
impressions IOT [in order to] embarrass instructor cadre, create false 
impressions to former VFA-106 students, and misrepresent facts IRT racial 
bias within the unit to the media IOT further personal objectives, 
undermining the chain of command. 

• The level, appropriateness and integration of the Complainant’s relationship 
to junior students. Specifically, the use of his position as a future instructor, 
more experienced aviator and senior LT to further personal objectives, 
creating a non-graded evaluation system. 
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• Failure to inform, utilize, and allow the chain of command to address and 
solve problems. 

• Not following orders when directed not to continue to instruct and interact 
with students. 

• The deliberate allowance of the expiration of his personal SWIM PHYS 
[Aviation Physiology Training and Aviation Water Survival Training 
Program qualifications] IOT prevent being involved in Strike training 
onboard NAS Fallon, [Nevada], 

• Allowing junior aircrew to be blamed, ridiculed and mistr eated after 
deliberately filing an Inspector General Complaint. 


On May 2018,^^^^^^^^^^ sent^^^^^^^^f and^^^^^^^^U draft 
appointment order andrequestedtoknow if it was “insideMbounds.” to deliver the 
appointment order. May 16, 2018^draftappointment order removed 

paragr aphs f. and g. from the appointment order that^^^^^^^H initially provided. 


From Ma^^nhrougl^^, 2018, 

au d 

language to be used in the appointing order, 
proceeding directly to a GDI. On May 18, 2018, 



coordinated via e-mail with 
, USN, CNATRA 
recommended ski 
informed 





for 

the PI and 
tliatH was 


initiating a GDI into the Complainant’s actions. The final PI order document appointed 
CDR Roberts to conduct an investigation of the following potential violations. 


• The dissemination of inappropriate infonnation/techniques and use of non- 
standardized/reviewed instructional methods to junior students and aircrew IRT 
CAT-1 Carrier Qualification. The scope of your inquiry is not limited to only the 
CVN [earlier] environment, but also the VFA-106 F/A-18 FRS syllabus, and 
whether the instruction provided by [the Complainant] comports with the Naval 
Air - Training and Operating Procedures Standardization. 

• The misuse of VFA-106 share dr ive information and sharing inappropriate 
information for unauthorized purposes. 

• The level, appropriateness and integration of [the Complainant’s] relationship to 
junior students. Specifically, the use of his position as an instructor, more 
experienced aviator and senior lieutenant for inappropriate or unauthorized 
reasons, including, but not limited to, his contact with 17-4 student pilots and his 
alleged direct involvement in PRB discussions between a student and the PCO 
[prospective commanding officer]. 


On May 18, 2018, 
delivered the appointing order for 

From May 16, 2018, through July 12, 2018, 




that^^^^^^^^J had 

to conduct the CDI at VFA-106. 


conducted multiple interviews 


with^^^^^^^^. lorwan 

had originally sent to detailing the sumni; 

with the C ni|il mi ml InB iiiiiin n ul the meeting. 
Complainant had spoken with Senator Warner’s staff, and tney 
Complainant) to bring the EO concerns to the media. 



the e-mail J 
13, 2018, meeting 
wrote that the 
[vised him (the 
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‘availa 




and 



stated to us that^^^^^^^^was selected as the IO because | 

_ a subject m atter expeir^^^^^H explained that as I_ 

was the ideal person to investigate non-standard technic 
procedure^^^HH^^tated that| did not participate in any discussions with£~ 
that could potentiallybebiaseddueto theComplainant ’ s reportingofbottle bets. 

•Ii..-;. discussed 

Complainant going to the I G. Congres s, and the media, and the y were expecting the CDI to 
trigger another complain^^^^^^H stated that^^^^^^J did not appear outcome-driven, 
but it became apparent ^^^^^^Hliad developed a “more and more negative opinion of ... 
[the Complainant]” as tneinvestigation progressed. When we asked whetherHwasaware that 
evidence discovered during the course of our investigation indicated that^^^^^^H had 
influenced witness testimony, encouraged witness collusion, inappropriately shared CDI details 
with personnel who had no need to know, selectively excluded witness testimony, and 
disparaged theComplainant to personnel who could reasonably impact his future career or 
assignment, stated, “That’s concerning,” and “No.” 

stated to us| was “surprised” at^^^^^HH’ selection as the CDI IO, 
because was an LSO, and the Complainant’s bottle betscomplaints “called out” 

the LSO community and created animosity. stated that^^^^^^^f initial slant 

toward the investigation was that the Complainant was “guilty until proven innocent because of 
what he did [bottle bets complaints].” 



Oi^a^^018,^^^^B e-mailed USN,_ 

thatH was appointed as “... the investigating officer iiitoal06IPrtlie 

Complainant] who has been P****gsomes**t up in all our worlds.” wrote that 

“They needed a bullet-proof 0-5 willing to kamjkazethis guy,” and thatH was 

“looking forward to it in a v ery weird way.” When w e asked about | _ 

correspondence stated/^^^H^^^^^^^^^^HT 

never, ever said a nything to those [sic] effect,” Rather,stated thatHand 
mmmmU continually said, “I just want to get thr^esolvea. I want to figure this out, and 
I want to get the kid flying again.” 


From May 22 througl^ul^2, 2018,^^^^^^^ interviewed 52 witnesses as pail of 
the CDI. Our review of notes, interviews, and e-mail correspondence with 

interviewees indicated that^^^^^^H had substantive conversations with, or provided the 

LSO recommendation document to, interviewees prior to their interview date. From May 31 
through July Hi ill obtained 31 statements from witnesses as pail of the CDI. 

Our review ofB^^^^^^FlOnotes, the31statements. and e-mail correspondence from 
to witnesses indicated that^^^^^^H sent draft statements, the LSO 
recomm endation docu ment, and statements of other witnesses to witnesses being interviewed; 
and that^^^^^^H recommended including specific language in witnesses statements or 
recommenaeatnattliey co ordinate with o ther witnesses or personnel in the drafting of their 
statements. Our review e-mail interactions with CDI witnesses and other 

personnel showed: 
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approximately 30 instances sending witnesses and non-CDI 

personnel ^ personally prepared LSO recommendation document that stated the 
acceptable techniques for earner landings, draft statements, previously submitted 
formal statements from other witnesses, or recommended language to include 
when solicit ing formal sta tements from personnel for the CDI; 
instances recommending witnesses include language in then 

statements that “helps me substantiate,” . .makes my case,” . .lends further 
credence” toj recommendations, “...substantiate prior existing pattern of 
behavior,” a nd “„ .prove m y point.”; 

instances of^^^^^m disclosing to at least 20 witnesses or personnel the 
Complainant’s filing of congr essional and IG complaints, and communicating that 
there was a hi gh probability the Complainant was going to file another complaint; 

transmitting and receiving CDI information containing For Official 
Use Only (FOUO), Personally Identifiable Information (PIT), Controlled but 
Unclassified, and Sensitive but Unclassified materials to or through private e-mail 
accounts of D oN civilian and military personnel; 

excluding statements from the CDI for witnesses who_provided 
af&inativetestrmonymsupportof the Complainant; most notabh 

m who statecU^is that | toldQ_ 

that, wlren^^wa^ssr^e^^r^SO atH^HHwith the Complainant, that ^ 
had workeoextensively with the Complainant in developing hi s CQ tra ining 
matenal^md that the VFA-131 chain of command was aware. ^^^Hstated that 
told him| didn’t need a statement from ancUha^^ had 
prett^nucl^otten everything | needed or wanted for investigation at that 
point.”; _ 

sending FOUO CDI details or evidence to military, DoN civilian, 
and non-DoD personnel who had no need to know; 

requesting multiple “offline” conversations with senior naval 
personnel in positions that could influence the Complainant’s career or future 
assignment about their awareness of the Complainant’s reputation, or whether 
they would w ant him assigned to their squadr on; and 

^^11^ referring to the Complainant by the nickname, “Evil Robin Hood” 
or “ERH.” 



We present charts of the witness interviews and statements obtained from witnesses in Appendix 
A of this report. 




From May 23 through 29, 2018, | 

1USN, 

[regarding the Complainant initiating multiple IG and congressional complaints, and 
the potential that the Complainant would file a reprisal allegation because of the CDI. 


On May 24, 201S.HHH^^J e-mailedthat J already had multiple 
lines of evidence that would justify recommending an FNAEB. 
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From June 11 through 12, 2018,^^^^^^^^md^^^^^^^J exchanged e-mails 
regardi ng the appropria teness ofquestions^^^^^^M was presenting to VFA-106 department 

heads. advised ^^^^^^■that“These questions seem to be more about 

whether [the Complainant is] a dirtbag. than whether lie’s engaging in improper instructor 
practices with respect to teaching outside the syllabus, impropermteractions with students, etc. I 

don't see the connection [with the appointing order].” responded. “Thought less 

about it from the appointing order side than I did with making a case for FNAEB.” 



stated to us that^J and 
participation in the bottle bets, the article am 



discussed th e Complainant’s 

did not indicate an\ 


bias, anger, or frustration with the Complainant being involved in these tilings. 


explained^| “didn’t get the sense” that 
rather, | “had an idea of where | thought 
information he was gathering.” When we asked if| 


draft statements and previously provided witness statements to individuals am 



was chiving toward a particular outcome; 
recommendations would go as a result of the 


was aware that 



submit a statement for the investigation, 
that. 


stated was unaware 


had sent 
ed them to 
had done 


On June 28, 2018,^^^^^^ interviewed the Complainant for the CDI regarding 
allegationstheComplainant was “giving improper flight instruction.” The Complainant stated to 

us informed him that he (the Complainant) was suspected of violating two 

articles of the Uniform Code of Military Justice; two counts of violating Article 92, “Failure to 
Obey a Lawful Order”; and one count of Article 134-96a, “Wrongfullnterference with an 
Administrative Proceeding.” The Complainantexplained that^^^^^^H administered him 

lus Article 31(b) rights, and he informed that his attorney had advised him not to 

make any statements or answer any questions without his attorney being present, and the 
interview was terminated. 

On July 2, 2018,^^^^^^^ e-mailed a draft copy of the CDI report to^^^^J. 

On July 19, 2018,^^^^^^^ e-mailed^^^^^|^H a draft copy of the CDI from 
^ personal e-mail accoun^In^^^nail, ^^^^^^^^tatea “Let the light attheendof the 
tunnel be a train. May this attachment be that train.” hi the draft CDI report, 
opined that: 

• the Complainant was aware that he was teaching in areas that he was not qualified 
to instruct; 

• the Complainant’s techniques were counter to standard operating procedures, 
fundamentally flawed, and posed a significant safety of flight issue; 

• the Complainant had violated the direct orders of VFA-106 leadership and 
disregarded previous guidance to stop teaching velocity vector flying techniques; 

• the Complainant had an unduly familial' relationship with, and abused his 
positional authority over, students; and 

• the Complainant generated a general disregard for the chain of command and 
willingness to circumvent them in resolving perceived issues. 
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recommended that: 


• leadership address the impact to safety; 

• the Complainant be charged with three violations of the Uniform Code of Military 
Justice; 

• an assessment take place to determine whether further action regarding the 
Complainant’s access to classified material or spaces was warranted; 

• a Human Factors Board be conducted; 

• a FNAEB be convened; and 

• consideration be given to detaching the Complainant “For Cause.” 


VFA-106 provided data indicating that they conducted 12 other CDIs from August 2016 
thr ough August 2018. Of the 12 CDIs: 


• thr ee involved officers, one involved the Command Master Chief, and eight 
involved E-2 to E-7 personnel; 

• three were conducted for EO allegations, and nine were conducted into allegations 
of misconduct; 

• one misconduct allegation involved an officer and was substantiated; and 

• one misconduct allegation was investigated in relation to workplace misconduct 
(maintenance malpractice against three E-5s), and was substantiated. 


On October 30, 2018, we interviewedj^^^^^^^^^^^^^^^^jtated to us tliatj 
the CDIIO because | was and an LSO 

subject matter expert on carrier landing perfoimanc^^^^^^^^^^state^^i^hat | reviewed 
the “JAGMAN [Department of the Navy Judge Advocate Instruction 5800.7F, “Manual of the 


Judge Advocate General,”]” and that 


facts. 


explained to us 


that when 



Navy 

fj w 


comrmmications (bottle bets complaints 


appointed 


did not approach the CDI with any bias in terms of the 
was aware of the Complainant’s protected 

dor to his being appoint ed as the CDI IO, and stated 
to conduct the CDI, I informed 


t^j i 


_of removing the Complainant from instructing students due to concerns that ■ was teaching 

r mauthorized syll abus material, particularly CQ. Prior to our conducting any questroning relating 
actions as the IO of the CDI, we administered^ Article 3 IB rights and 
that evidence collected during our investigation indicated | may have violated 
Uniform Code of Military Justice (UCMJ) Article 92, “Dereliction of Duty,” and Article 133, 
‘Conduct Unbecoming an Officer.” After signing the Article 3IB rights advisement form. 



l g an 

4 


invoked® right to remain silent and the interview was terminated. 


Unfavorable Fitness Report 

On June 5, 2018,^^^^^^^^^^ issued the Complainant a fitness report (FITREP) for 
the period of performance covering February 1, 2018, through June 25, 2018, that did not contain 
^ recommendation for the Complainant’s selection for a VFA Operational Department Head 
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(VFA OP DH) milestone billet. 13 On two previous FITREPs, for periods of performance 
covering Februar y 1, 2017, through January 31, 2018, and December 9, 2016, through 

January 31. 2017.had recommended the Complainant’s selection for 
VFA OP DH. 


The Complainant stated that all his previou s FITREPs had inclu ded a commanding 
officer’s recommendation for department head. recommendations of 

“War College [Navy War CollegeVAmcRTG School” [Navy Postgraduate School] were not 

career enhancing, and thatwas sending a message to the board that he (the 

Complainant) should not beselecteoioraepartment head. The Complainant explained that 
without doing a department head tour, there was “no way I would ever be promoted to 
commander,” or c omplete a frill career as a naval aviator. The Complainant stated that when 

debriefed him on his FITREP, ^^nformecUiinGthe Complainant) that it was a 

normal FITREP with normal progression, and that^^^^^^^^H did not address the fact that 

| was not recommending him for department heac^Di^omplamant explained that unlike 
other lieute nants in the squadron, he was not s cheduled for a FITR EP debrief; rather, he received 
a text from^^^^^l informing him to go to office, and that CDR Sand was 

present for the duration of the debrief. The Complainant explained that normally there is no 
department head or witness present during a FITREP debrief. 

statecD^is that | was at th^Complainanf s FITRERdebrief with 

explamed be present because, 

beginning in April (2018). anytime they wanted to talk with 

the Complainant, they wanted somebody else present sotheComplainant could not misrepresent 
then words and publicize somethmsthatwasnottnie. explained that the FITREP 

debrief was “fairly short.” and that commended the Complainant’s 

performance for his work on the chang^ncommana. explained that ^ had 

snbmjttecHhe Complainant’s FITREP with a department head recommendation, and| 
(^^^■) believed theComplainant’s actions did not necessitate removing that department 
head recommendation. stated to us thatHbelievedtlie Complainantdeserved to be a 

department head. aware that they and^^^^^^H ) had removed 

the Complainant’s department head recoimnendationTroni Ins FITREP. 



provided us with the Complainanfsproposed FITREP submissionfbrthe 
period endmg^une 25, 2018. On the FITREP that^^^^^ submitted the 

Complainant’s trait average was 4.00, the promotion recommendation was “Must Promote,” and 
the FITREP contained recommendations for VFA Operational Department Head in Block 40, 
“Next Career Milestone,” and block 41, “Comments on Performance.” 


The Complainant’s VFA-106 FITREPs are shown in the table below, and reflect his three 
prior FITREPs all containing a recommendation for selection to VFA OP DH. 


13 Milestone billets are billets designated as a significant point of development that requires a candidate be screened 
for selection. The billets are selected based on the nature or complexity of the work or the scope of responsibility, 
hi naval aviation, milestone billets are selection for Department Head (LCDR). selection for Command (CDR). and 
selection for Major Command (CAPT). 
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The Complainant’s VFA-106 FITREP History 


Period of 

Performance 

Trait 

Average 

Promotion 

Recommendation 

Comments on Promotion and 

Milestone Tour 

16SEP02— 16DEC08 

3.00 

Promotable 

Promote to LCDR / Select for VFA OP DH 

16DEC09— 17JAN31 

3.00 

Promotable 

Promote to LCDR / Select for VFA OP DH 

17FEB01 — 18JAN31 

3.86 

Promotable 

Promote to LCDR / Select for VFA OP DH 

18FEB01 - 18JUN25 

4.00 

Must Promote 

Promote to LCDR 


As shown in the table below, our analysis FITREP Summary 

Group for thepenodofper fonna nc e ending Jime 25, 2018, indicated that of the 42 ranked 
FITREPs signed, the Complainant’s FITREP was the only one that did not 

contain a recommendation for Department Head. Additionally, we noted that 16 individuals 
were rated below the Complainant’s trait average, but still were recommended for Department 
Head. 


CDR Weyenberg’s June 25, 2018 FITREP Summary Group 



The Bureau of Naval Personnel (BUPERS) Instruction 1610.10D, “Navy Performance 
Evaluation System,” states that, with regard to career recommendations, “the first 
recommendation should be for [the officer’s] next significant career milestone, and should be 
useful to detailers and screening boards.” Additionally, BUPERSINST 1610.D states that, in the 
comment section of the FITREP, “notes on future potential aid in administrative board 
proceedings and are appropriate.” 

VI. ANALYSIS 

In order to determine whether a complainant was subjected to reprisal under 
10 U.S.C. 1034, the complainant must have engaged in a protected communication; the 


FOR OFFICIAL USE ONLY 





























































































20180516-051435-CASE-01 


36 


responsible management official(s) must have had knowledge of the protected communication; 
the complainant was subjected to a personnel action that was taken, threatened, or withheld; and 
a causal connection exists between the protected communication and the personnel action. The 
causal connection is resolved by answering the question in Paragraph D, below. If the evidence 
does not establish that the personnel action would have been taken, threatened, or withheld 
absent the protected communication, then the complaint is substantiated. Conversely, if the 
evidence establishes that the personnel action would have been taken, threatened, or withheld 
absent the protected communication, then the complaint is not substantiated. Below, we analyze 
each of the elements. 


A. Did the Complainant make or prepare to make a protected communication, or 
was the Complainant perceived as having made a protected communication? 

We determined the Complainant made 11 protected communications under 
10 U.S.C. 1034: one each to the DoD OIG, USFF IG, CNAL IG and NAVINSGEN; two to a 
Member of Congress; one to his chain of command; two in assisting in an investigation related to 
a protected communication; and two by participating in or otherwise assisting in filing an action 
under 10 U.S.C. 1034(b). The Complainant was perceived as whistleblower in May 2018, and 
made one communication that was not protected under 10 U.S.C. 1034. 


April 2017, Participating in VFA-106 EO Preliminary Inquiry - Yes 


interviewed the Complainant as part of a VFA-106 PI into 

allegation of EO discrimination related to unfair grading practices by YFA-106 

IPs. Under 10 U.S.C. 1034(b)(1)(C), in order for the Complainant’s interview to qualify as a 
protected communication, we first must determine whether he was participating in or assisting in 
an investigation or proceeding re lated to a protected communication. As a result, we must fust 
determine whether disclosed information tliatj reasonably believed constituted 

evidence of un lawful discrimination. For the following reasons, we have determined that 
had a reasonable belief that he was subjected to unlawful discrimination. 








reporte d to 
discriminated against 
onl race, and provided evidence to 


that VFA-106 pe rson nel had 
and were attempting to remove from training based 

that potentially indicated 



| was graded in a disparate maimer when compared to non-African American 
student pilots. 


allegations could constitute a violation of Title VII of the Civil 

Rig!it^Ac^n964 and DOD Directive 1350.02, “Department of Defense 

Military Equal Opportunity Pro gr am.” _ 

as the VFA-106 is an official in his chain of 

command auth orized to receive disclosures. Therefore, we conclude that 
made a protected communication. Providing testimony, or 
otherwise participating in or assisting in an investigation or proceeding related to 
a protected communication, such as a protected communication alleging unlawful 
discrimination, is protected under 10 U.S.C. 1034(b)(1)(C). Therefore, the 
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Complainant’s interview by 
communication. 



qualified as a protected 


July 201 7 , Assisting 
Office - Yes 



in Filing CongressionalEO Complaint with Senator Warner’s 


The Complainant assisted 



in preparing and filing an EO complaint to 


Senator Warner’s office alleging that VFA-106 IPs were racially biased and discriminating 
against African American replacement pilots. We are not aware of any evidence suggesting this 
was an unlawful communication. Making or preparing to make any lawful communication to a 
Member of Congress is a protected communication under 10 U.S.C. 1034(b)(1)(A). 

September-October 2017, Followup Communications with Senator Warner’s Staff- Yes 

The Complamantmade followup communications with members of Senator Warner’s 

staff relating EO complaint. We are not aware of any evidence suggesting 

these were unlawful co mm unications. Making or preparing to make any lawful co mm unication 
to a Member of Congr ess is a protected communication under 10 U.S.C. 1034(b)(1)(A). 

November 2017, USFFIG Bottle Bets Complaint - Yes 

The Complainant made a USFF IG complaint that LSO instructors conducted improper 
bottle bets wagers with students in violation of 5 C.F.R. Section 2635.301, and the Joint Ethics 
Regulation. We are not aware of any evidence suggesting this was an unlawful communication. 
Making or preparing to make any lawful communication to an IG is a protected communication 
under 10 U.S.C. 1034(b)(1)(A). 

November 2017, Followup Communications with the CNAL IG - Yes 

The Complainant exchanged e-mails with the CNAL IG regarding the USFF IG’s 
mishandling of his complaint, and provided CNAL IG text messages indicating that his IG 
complaint was widely disseminated. We are not aware of any evidence suggesting this was an 
unlawful communication. Making or preparing to make any lawful communication to an IG is a 
protected communication under 10 U.S.C. 1034(b)(1)(A). 

December 2017, Assisting and with USFF EO Complaint - Yes 

The Complainant assisted^^^^^^^^and^^^^^^f in filing EO complaints with the USFF 

EO Office alleging that violated DoN EO policies. The Complainant assisted 

in editing and submitting their complaints, and provided chat screenshots of comments indicating 
negative attitudes toward minorities. Under 10 U.S.C. 1034(b)(1)(C), in order for the 
Complainant’s assistance to qualify as a protected communication, we first must determine 
whether his assistance constituted filing, causing to be filed, participating in, or otherwise 
assisting inanactionielatedtoaprotected communication. As a result, we must first determine 
whether and^^^^^^J disclosed information that the believed 

constituted evidence of unlawful discrimination. and USFF EO 
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complaints alleged that current and former VFA-106 personnel had discriminated against them 
through unfair grading practices that resulted in their removal from training. The complaints 
contained evidence that potentially indicated they were graded in a disparate maimer when 
compared to non-African American student pilots, and screenshots from IP WhatsApp chats that 
mdjcatedracial basisonthepartof VTA-106 IPs. Additionally, the USFF accepted 

and^^^^^^H complaints, and mitiatechi^nvestiaationinto their 
allegation^Foi these reasons, we determined that^^^^^^^J and had a 

reasonable belief that they were subject to unlawful discrimination and racial bias in violation of 
Titl^V^o^h^Civil Rmht^Ae^f 1964 and DoD Directive 1350.02. Therefore, we conclude 
that^^^^^^J made protected communications, and that the Complainant 

assisted them in making those protected communications. Filing, causing to be filed, 
participating in, or otherwise assisting in an action related to a protected communication is 
protected under 10U.S.C. 1034(b)(1)(C). 

December 2017, Filing Bottle Bets Congressional Complaint with Senator Warner’s Office - Yes 

The Complainant made a complaint to Senator Warner’s office that across naval aviation, 
IPs were “illegally accepting, and sometimes demanding through social pressure and coercion, 
exorbitant gifts from subordinates in the form of bottles of alcohol [bottle bets].” The 
Complainant also included his November 2017 USFF IG complaint, and detailed no action being 
taken to stop an activity that was “illegal and prohibited by federal law.” We are not aware of 
any evidence suggesting this was an unlawful communication. Making or preparing to make any 
lawful communication to a Member of Congress is a protected communication under 10 U.S.C. 
1034(b)(1)(A). 


Febrnary-March 2018, Followup Communications with NAVINSGEN and USFF IG - Yes 


The Complainant provided NAVINSGEN with additional information regarding bottle 
bets (spreadsheets from a recent CQ indicating 11 students owed 82 bottles of alcohol), and on 
NAVTNSGEN’s forwarding of the Complainant’s concerns to the USFF IG for action, the 
Complainant provided the USFF IG clarification regarding the additional information. We are 
not aware of any evidence suggesting this was an unlawful communication. Making or 
preparing to make any lawful communication to an IG is a protected communication under 
10 U.S.C. 1034(b)(1)(A). 


April 5, 2018, Conversations witl\ 


■No 


On April 5. 2018. the Complainant and^^^^^^^^Bdiscussedthe Complainant’s 

rationale for participating 111 the Militaiv.com article. wliere^^^^^^^^^H stated "a lot of 

people were really upset about the article’s content, but that they would get over it eventually.” 
The notes the Com plainant provided us of the April 5, 2018, phone conversation with 
detailed that: 




the Complainant told^^^^^^^^J he assistedand 
with then EO complaints for over a year; 
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• a member of Senator Warner’s staff recommended they take the issue to the 

“press”; and _ 

• the Complainant did not inform about participating in the article 

prior to publication because he (the Complainant) believed he was not supposed 
to discuss the matter with personnel under investigation. 

Additionally^whenweasked the Complainant whether, dining the April 5, 2018, phone 

conversation he made any allegations that racial bias or discrimination 

were ongoing at VFA -10 6, the Co mplainant stated, “No, I just mentioned that I had been 
working with^^^f and^^^J the last year, and that I was involved [in the EO complaints].” 
As the contemporaneous notes the Complainant provided do not indicate, and the Complainant 
asserted to us that he did not make any allegations that racial bias and discrimination had 
occurred, we determined it is more likely than not the Complaina nt did not report a violation of 
lawmuleorresulation. or abuse of authority and his communication with 

mil is not protected under 10 U.S.C. 1034. 

April 12, 2018, Change Request Alleging Ostracism and Retaliation - Yes 

On April 12, 2018, the Complainant e-mailed change requests to all VFA-106 IPs, to 
include his chain of command, that discussed the practice of bottle bets, and stated “The kind of 
ostracism and retaliation I have received for reporting institutionalized illegal behavior [bottle 
bets], such as being recommended to a mental health evaluation, send a veiy clear message that 
anyone who attempts to improve or change the organization for the better will be met with 
extreme xregative and potentially career-ending consequences.” Although the Complainant 
incorrectly believed he had been recommended to a mental health evaluation, and as a result 
believed he had been retaliated against at that time, the Complainant does not have to be correct 
that a violation of a law, rule, or regulation occurred provided that the Complainant’s belief is 
reasonable. The reasonable belief test is objective, not subjective, and is based on whether a 
disinterested observer with knowledge of the essential facts known to and readily ascertainable 
by the Complainant could reasonably conclude that there was a violation of a law, rule, or 
regulation. 


From Mar ch 15 through April 5, 2018, the Complainant had been: 








counseled that there was widespread speculation he had initiated 

the bottle bets complaint which resulted in trust issues and a rift within the 
squadron; _ _ 

confronted byjj^^^H and^|HHH| about reporting matters 

outside the chain of command, and qirestioned as to whether he had initiated the 

and 


bottle bets c omplaints; and 

disclosedto^^^^^^^^H that he had been assisting 
jgjjlfri file nniltiule EQ complaints. 


Further, on April 12, 2018 


meeting with 



and 


state,” and on April 16. 2018. the Complainant specifically asked 



erroneously told the Complainant that the 
was related to con cerns with hi s “mental 

for the results 
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of his mental health evaluation. Considermg theshortpenod oftimebetweenthe Complainant’s 
protected communications, discussions with^^^^^^J and^^^^^^^^J about some of 
those communications, and the alleged mental health evaluation recommendation, a reasonable 
person with knowledge of the essential facts known to and readily ascertainable by the 
Complainant on the date he sent the change request e-mail (April 12, 2018), would have 
reasonably concluded that the actions alleged constituted retaliation. Therefore, the 
Complainant’s report to his chain of command that he had been reprised against for making 
protected communications is a protected communication under 10 U.S.C. 1034(b)(1)(B). 


May 11, 2018, Interview for USFF EO Complaint - Yes 



an 

hscrmiination air 



interviewed th e Complainant as part of the USFF EO investigation into 

EO complaints. As previously discussed, we determined that 
made protected communications through their report of unlawful 
»ias in violation of Title VH of the Civil Rights Act of 1964 and 
DoD Directive 1350.02 to the USFF EO office, and that the USFF had initiated an investigation 
into then report. Providing testimony, or otherwise participating in or assisting in an 
investigation or proceeding related to a protected communication is protected under 10 U.S.C. 
1034(b)(1)(C). 


May 13, 2018, DoD OIG Hotline Reprisal Complaint - Yes 

The Complainant filed a complaint with the DoD Hotline that he was reprised against for 
making the previously discussed protected communications. We are not aware of any evidence 
suggesting this was an unlawful communication. Making or preparing to make any lawful 
communication to an IG is a protected communication under 10 U.S.C. 1034(b)(1)(A). 


May 2018, Complainant Perceived as a Whistleblower - Yes 


In the M ay 4, 2018 meeting between and 

theydiscussedtheComplamant’s previous IG and congressional complaints, 

ancl that they believed that no matter w hat action they took. 

the Complainant would file another complaint. Additionally, stated to us that| 

believed that by the time they initiated the CDI, it was a foregoneconclusion that the 
Complainant would file another IG complaint. Moreover. stated to us that 

beginning in May 2018, based on the Complainant’s past actionsTHhad a “gut feeling” the 
Complainant would file an IG complaint because of the commanamvestigations and stated that, 
during the CDI J conducted, | notified numerous witnesses that the Complainant had 
established a “pattern of behavior goingontsidethelifelines [media articles, IG, and 
congressjonaleomplamts].” told us that everyone at VFA-106 (to 

includeandfelt that taking against the Complainant 

would resultuihisfiliiig anotn erIGcompIaint. Therefore, we determined b y a p reponderance of 
the evidence in May and | 

perceived the Complainant as a whistleblower. 
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As described above, a preponderance of the evidence established the Complainant made 
11 protected communications, and was further perceived as a whistleblower under 
10U.S.C. 1034. 

B. Was an unfavorable personnel action taken or threatened against the 
Complainant, or was a favorable personnel action withheld or threatened to be withheld 
from the Complainant? 

We determined the Complainant was the subject of four unfavorable personnel actions 
under 10 U.S.C. 1034, as defined by DoDD 7050.06, and that one action did not qualify as a 
personnel action. 

Removal of Instructional Duties - Yes 

On May 3, 2018,^^^^^^^^^ and^^^^^^f removed the Complainant from 
instructional duties. As the Complainant was assigned to VFA-106 as an instructor, the removal 
of his instructional duties was a significant change in duties, inconsistent with his grade, which 
could impact his ability to compete favorably against his peers on fitness reports and impact his 
promotion potential, ability to screen for milestone billets, and selection for future assignments. 
Therefore, the removal of the Complainant’s instructional duties qualifies as a personnel action 
under 10 U.S.C. 1034, as defined by DoDD 7050.06. 

Reassignment from Legal Officer Position to Assistant Administration Officer Position - No 

On May 4, 2018,^^^^^^^^^ reassigned the Complainant from 

his position as legal officer to the assistant administration officer position. VFA-106 legal 
officers normally serve in that position for 9 months, and th e Complainant wa s in the legal 
officer position for 17 months. recommended anc ^ IlHHH 

to move the Complainant to the assistant administration officer position because moving him 
from being one of three legal officers assigned to the Administration Department to being the 
Assistant Administration Officer with oversight of the entire Administration Department would 
represent a promotion in duties and responsibilities for the Complainant. Additionally, 
m stated that | assigned the Complainant as the overall change of command 
coordinator, responsible for overseeing the lieutenants who were planning and executing the 
change of command, and as the Shar ePoint Adm inistrator responsible for overseeing the update 
of the VFA-106 SharePoint website. stated that assistant department head positions 

are normally staffed by lieutenant commanders, and the Complainant filling the position would 
allow him to compete favorably on fitness reports. Additionally, we found insufficient evidence 
that the duties and responsibilities of the assistant administration officer were not commensurate 
with the Complainant’s grade or rank. Given that the Complainant was du e f or rotation from the 
legal officer position , and the and |m|| 

stated the assistant administration officer position was not a demotion, but a 
promotion in responsibilities which would allow him to compete favorably on fitness reports, we 
determined the Complainant’s reassignment was not a significant change in duties or 
responsibilities inconsistent with his grade, and therefore does not qualify as a personnel action 
under 10 U.S.C. 1034, as defined by DoDD 7050.06. 
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Threatened with Disciplinary Action - Yes 


^^^^Or^MaW, 2018, according to the Complainant, told the Complainant that 

m t eu ded to issue lnmanLOF and if he (the Complainant) did not accept the 
LO^^D^oula be initiated. As invoked J right to remain silent and did not 

provide any substantive testimony or statement in this matter, we found the Complainant’s 
recollection of the May 7, 2018, conversation to be credible because it was contemporaneously 
articulated in his May 1 3, 2018, DoD Hot line complaint. Further, the evi dence shows that 
dining this time period, discussed with^^^^^^^^J the potentiaHo^^^ 

issuing the Complainant an LOI or mitiating a CDI. Absent an^estimon^hommj^j 
and based on the wording of the statement, we determined that^^^^^^^H statement to the 
Complainant constituted an implied threat of disciplinary or coll ective action. Threatening to 
take unfavorable disciplinary or collective action qualifies as a personnel action under 
10 U.S.C. 1034, as defined by DoDD 7050.06. 


VFA-106 Command Investigation - Yes 


On May 15, 2018, submitted a draft appointmenUnde^hat requested the 

conduct and scop^^^FA-106 CDI, and on May 18, 2018,^^^^H^|^J initiated the CDI 
andappointed ^^^^^^Mtoconductthe CDI as the KTTheComplainant believed 

initiated. and^^^^^^H conducted a retaliatory 

CDIfoCfrevenge,” and to perpetuate an idea that the Complamantwas not standardized, did not 
follow orders, and went “outside the chain of co mm and” in order to manufacture justification to 
remove him from flight status, pursue disciplinary action, and remove him from the Navy. 


Our review draft appointment order indicated that three of the seven 

matters recommended fo r investigation dir ectly pertained to the Complainant’s protected 
communications. When received the draft appointment order from 

made minor edits, forwarded it to the SJAs. and requestedtoknowif it was 

“liiside^Bbounds" to deliver the appointment order. Our review draft 

appointment order indicated that two of the five matters recommended for investigation directly 
pertained to the Complainant’s protected communications, as these two matters involved the 
Complainant failingtousethe chain ofcommandto address issues. Additionally, on 
May 21. e-mailed that lie had beenappomted as the 

investigating officer because. “They needed a bullet-proof 0-5 willing to 

kamikaze this guy [the C omplainantF”arid that! was “looking forward to it in a veiy wend 

We detenninedthat^^^^^^M ’ use oftlie term “they” more likely than not referred to 
and ^^^^^^^^Hmsthey were the cognizantauthorities who requested and 
initiated the investigation. Additionally, we determined that^^^^^^^f use of the language 
“willing to kamikaze.” and “lookimybnvard to it, ” more likely than not indicated that the CDI’s 
primary purpose, as directed In and^^^^^^^^H. was to pumsfrharass. and 

justify a pre-detennined unfavo rableoutcome for tneComplamatiF F urther 
expressedJ surprise to us that^^^^^^J. an LSO. had been selected b\ to 

conduct an investigation of the individual who filed the bottle bets complaints and “called out” 
the LSO community. Therefore, we determined that the VFA-106 CDI was requested, initiated, 
and conducted as a retaliatory investigation. An investigation requested, directed, initiated, or 
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conducted for the primary purpose of punishing, harassing, or ostracizing a member of the 
Armed Forces for making a protected communication qualifies as a personnel action under 
10U.S.C. 1034. 

Unfavorable Fitness Report - Yes 

On June 5, 2018, issued the Complainant a FITREP for the period of 

performance from February 1 through June 25, 2018. While the Complainant’s trait average 
increased from 3.86 to 4.00 and his promotion recommendatio n increased from “ Promote” to 
“Must Promote,” unlike the Complainant’s previous FITREPs, did not 

recommend the Complainant for selection to an Operational VFA Department Head milestone 
billet. Lacking the CO’s endorsement for selection to Operational VFA Department Head could 
result in the Complainant failing to screen for his department head milestone tour, which would 
significantly impact his future promotion potential and viability for future career assignments. 
Therefore, although we determined that the Complainant’s FITREP had some favorable aspects, 
removal ofj endorsement for the Complainant’s selection to an 
Operational VFA Department Head milestone billet on June 5, 2018, qualifies as an unfavorable 
personnel action under 10 U.S.C. 1034, as defined by DoDD 7050.06. 

As described above, a preponderance of the evidence established the Complainant was 
subjected to four personnel actions as defined by 10 U.S.C. 1034. 

C. Did the responsible management official(s) have knowledge of the 
Complainant’s protected communication(s) or perceive the Complainant as making or 
preparing protected communication(s)? 

We determined that^^^^^^l had knowledge of seven of the 

Complainant’s protected communications, and perceived that the Complainant made four 
additional protected communications by participating in the IG and USFF EO investigations, and 
that the Comp lainant would file additional IG complaints. We also determined that 

had knowledge of six of the Complainant’s protected communications, and 
perceived the Complainant made four additional protected communications by participating in 
the IG and USFF EO investigations, and that the Complainant would file additional IG 
complaints. 

We determined that the Complainant made 11 protected communications that fell in four 
categories: participation in the April 2017 PI; assistance in filing EO complaints (congressional 
and USFF) and subsequent followup communications or investigation; filing bottle bets 
complaints (USFF and congressional) and subsequent followup communication; and filing 
reprisal complaints (chain of command and DoD OIG). Below, we summarize the findings of 
the responsible management officials’ knowledge of the Complainant’s protected 
communications. 
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Knowledge of the Complainant’s Protected Communications 


Participating in VFA-106 EO Preliminary Inquiry (PI) - Yes 

On Apiil 28, 2017, ^^^^^^^^^Uubniitted^ PI findings, which noted the 
Complainant’s PI iinenie\vrto^^^^^^^^^BTheiefoie_based on a preponderance of the 
evidence, we determined that oil April 28. had knowledge of the 

Complainant’s PI interview, andH participation in the following actions. 


Assistance in Filing EO Complaints and Followup Communications or Investigation 


• Assisting in filing a congressional EO complaint - yes 

• C ommun ications with S ena tor Warner’s staf f - yes 

• Assisting and in frling USFF EO Complaint - yes 

• Interview for USFF EO investigation - yes (perceived) 

On January 11, 2018,^^^^^^^ informedthat CNAP was 
investigating allegations of racial bias at VFA-106. On April 4, 2018, the Complainant was 
quoted in a Military.com article on racial bias^TheComplainant’s contemporaneous notes 
mdicatethaton Apnl5 i 2018. he informed that he had been assisting 

and^^^^^H with then EO complaints for over a year, and Senator Warner’s 

staff had recommended that they take the matter to the press. Accordmolwwedetenmned. 

based on a preponderance of the evidence, that on April 5. had 

knowledge that the Complainant had assisted hi the filing of EO complamtsfSenatoi Warner and 
USFF EO) and that the Complainant had discussion s with Senator Wa rner’s staff. We further 
determined by a preponderance of the evidence that^^^^^^^^J would have perceived that 
the Complainant also participated in the USFF EO investigation. 


Filing Bottle Bets Complaints and Followup Communication 


• November 2017, USFF IG bottle bets complaint - yes 

• November 2017, followup with the USFF IG - yes (perceived) 

• December 2017, filing bottle bets congressional complaint. Senator Warner - yes 

• February-March 2018, followup with NAVINSGEN and USFF IG - yes 
(perceived) 


In Nov ember 2017, 
complaint, and 

statei 




notified 
further notifiei 
at in January or February 2018. 



about the USFF bottle bets IG 
_ and the VFA-106 LSOs. 
eaclership” informed that the 


complaint was elevated to the cong ressional level. W e determined that it was more likely than 
not that “leadership”also informed ^^^^^^^^Hthat the complaint had been elevated. On 

March 20. 2018.^^^^^. at the request met with theCompla inant to clarify 

the Complainant had initiated the bottle bets complaints. Given that^^^^| asked the 
Complainant directly, and the Complainant responded in the affirmattve, v 


more like! 
as the 



then informed 
would have informed 



determined it is 
of the Complainant’s answer and, 
that the Complainant had 
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admitted he was the initiator of the bottle bets complai nt. As such, we de termined by a 
preponderance of the evidence that on March 20, 2018, had knowledge that the 

Complainant had initiated the bottle bets complaints (USFF IG and congressional). We further 
determined by a prepo nderance of the ev idence that it is also more likely than not, that on or 
about March 20. 2018,|^^^^^^^J perceived that the Complainant would have participated 
in any followup communications. 

Filing Reprisal Complaints (Chain of Command and DoD OIG) 


• April 2018, change request reprisal and retaliation - yes 

• May 2018, filing DoD OIG Hotline reprisal complaint - yes (perceived) 

was a direct recipient of the Complainanfschange request e-mail that 
alleged reprisal for makiimprotectedcommunications. and^^^^^^^^H sent the 
Complainant’s e-mail to ^^^^^^^^^Hpersonale-mail account. As such, we determined 

by a preponderance of ill il n 11 11 1 was aware of the Complainant’s 

protected communication. 

2018, and^^^^^J told^^^^^^^^J and 

that they believed that no matter what action they took in response to their 
concerns about the Complainant’s instructional practices, the Complainantwould file another 
complaintfIGor congressionalhGiven that on May 4, 2018, told 

and the Complainant would inevitably file another IG 

complamtwedetemimed by a preponderance of the evidence that on May 4, 2018, 
mmH perceived the Complainant would file an additional IG complaint. 

Knowledge of the Complainant's Protected Communications 



Participating in VFA-106 EO Preliminary Inquiry (PI) - Yes 




On April 28, 2017, 


submitted his PI findings to , via 

I, which noted the Complainant’s PI inteiview. Therefore, 
preponderance of the evidence, we determined that on April 28, 2017, 
knowledge of the Complainant’s PI inteiview and his participation in the following actions. 



Assistance in Filing EO Complaints and Followup Communications or Investigation 

• Assisting in filing congressional EO complaint - yes 

• Commun ications with S ena tor Warner’s staf f - yes 

• Assisting and^^^^^^^^J in riling USFF EO complaint - yes 

• Inteiview for USFF EO investigation - yes (perceived) 

On January 11. 2018.^^^^^^^ informed that CNAP was investigating 

allegations of racial bias at VFA-106. On April 4, 2018, the Complainant was quoted in a 
Military.com article on rac ial bias. The Com plainant’s contemporaneo us notes indica te that on 

April 5. 2018. he informed that he had been assistingand 
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with their EO complaints for over a year, andSenatorWamerisstaffhac^_^_ 
recommended that they take the matter to the press. As was 

m and the Complainant’s appearance in the article became artopi^r^videspread discussion at 
YFA-106_wedetermmed that it was more likely than not that would have 

informed ofj conversation with the Complainan^Accor^^^^w^etermined, 

based on a preponderance of the evidence, that on or about April 5. 2018. had 

knowledge that the Complainant had assisted in the filing of EO complaints (Senator Warner and 
USFF EO) and that the Complainant had conducted discus sions with Sen ator Warner’s staff. We 
further determined by a preponderance of the evidence tliat^^^^^^J would have perceived 
that the Complainant also participated in the USFF EO investigation. 

Filing Bottle Bets Complaints and Followup Communication 


• November 2017, USFF IG bottle bets complaint - yes 

• November 2017, followup with the USFF IG - yes (perceived) 

• December 2017, filing bottle bets congressional complaint with Senator Warner - 
yes 

• Febmary-March 2018, followup with NAVINSGEN and USFF IG - yes 
(perceived) 

^^^Ir^Joveinber 2017,^^^^^^^ was aware of the USFF bottle bets I^complaint. 

stated that in January or February 2018, “leadership” informed that the 
complaint was elevated to the cong ressional level. W e d etermined that it was more likely than 

not that “leadership” also informedanc^^^^^^^^that the complaint had 
been elevated. On March 20. 2 018 .^^^^^HatTheleqnestof^^^^^^^H . met with the 

Complainant to clarify the Complainant had initiated the bottle bets complaints. Given that 
HHjH asked the Complainant directly, andthejComplainant respondedinthe affirmative, we 

determined it is more likely than not that^^^^f then informed of the 

Complainant’s a nswer. As suc h, we determined by a preponderance of the evidence that on 
March 20, 2018,^^^^^^^ had knowledge that the Complainant had initiated the bottle bets 
complaints (USFF IG and congressional). As such, we further determined by a preponderance of 

the evidence that it is also more likely than not. that on or about March 20. 2018. 
perceived that the Complainant would have participated in any followup communications. 

Filing Reprisal Complaints (Chain of Command and DoD OIG) 


• April 2018, change request reprisal and retaliation - yes 

• May 2018, filing DoD OIG Hotline reprisal complaint - yes (perceived) 


was a direct recipient of the Complainant’s change request e-mail that 
alleged reprisal for making protected communications. As such, we determined by a 


preponderance of the evidence that I 
connmmication. 


was aware of the Complainant’s protected 


We considered the previoush 
met with! 



discussed meeting in which 
and 



and 


and discussed their beliefs that the 
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Complainant would file another eomplainvGiven^^^^^^^^Hposition as^H we 
dete nnined it is mo re likely than not that^^^^^^^^Hoi^^^^^H discussed then beliefs 

with ^Complainant would initiate another IG complaint. Additionally, 

giventhat^^^^^^^^^l told ns that everyone at YFA-106 believed that taking any action 

against the Complainant would result in his filing another IG complamfwe detennined by a 
preponderance of the evidence that on or about May 4. 2018. perceived the 

Complainant would initiate another IG complaint. 

Knowledge of Complainant’s Protected Communications 

• Participating in VFA-106 EO Preliminary Inquiry (PI) - No 

The PI was a local VFA-106 inquiry into EO allegations that concluded with no 
subseauenUrctioin Our review of the evidence and testimony did not reveal any instances in 
which participated in any discussions regarding theComplainant's involvement in 

the PI. As such, we determined it is more likely than not tlrat^^^^^^^| lacked knowledge of 
the Complainant’s PI interview. 


Assistance in Filing EO Complaints and Followup Communications or Investigation 


• Assisting in filing congr essional EO complaint - yes 

• Commun ications with S ena tor Warner’s staf f - yes 

• Assisting and in filing USFF EO complaint - yes 

• Interview for USFF EO investigation - yes (perceived) 

stated tha t he acquiredM^iowledge regarding the Complainant’s 

assistaneewitli^^^^^^^Hand^^^^^^^J EO complaints from the Milirair.com article. 

The article eitedthat^^^^^^^Bfiled a complaint with Senator Warner’s office, and that the 
Complainant supporteo^^^^^^^H c 1 a mithatHwa s separated due to racial bias. 
Addifionallvbeginning on May 16, conductedmultiple interviews with 

and on May 21, the Apri^^^O^^^ 

summaryofM meeting with the Complainant, hi the summary of the meeting K^^^^^^ 

wrote that the Complainant met with Senator Warner’s staffandthatthey recommended that the 
EO issues be brought to the niedhuAsthearticle cited that filed a complaint with 

Senator Warner’s office, and^^^^^^^^H summary cited that the Complainant met with 

Senator Warner’s staff, we deteii mneabyaprep onderance of evidence that between 

May 16. 2018. and May 21. 2018.^^^^^^H became aware that the Complainant had assisted 

in the filing of EO complaints (congressional and USFF EO) and that the Complainant had 
conducted discussio ns with Senato r Warner’s staff. We further determined by a preponderance 

of the evidence that^^^^^^H would have perceived that the Complainant would have also 
participated in the subsequent USFF EO investigation. 


Filing Bottle Bets Complaints and Followup Communication 


• November 2017, USFF IG bottle bets complaint - yes 

• November 2017, followup with the USFF IG - yes (perceived) 
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• December 2017, filing bottle bets congressional complaint with Senator Warner - 
yes 

• Febniary-March 2018, followup with NAVINSGEN and USFF IG - yes 
(perceived) 


_stated that in fall 2017, told^^^bouHh^ottl^ets IG 

complaint and that in January or February 2018. “leadership" mlonnei^Hi^^^^^^H) that 

the bottle bets complaint was elevated to the congressional leveh^^^^^^Bstateotons that 
in January or February 2018. the Complainant self-identified to the initiator of 

the bottle bets complaint. As such, we d etermined by a preponderance of the evidence that in 
January or February 2018, was aware that the Complainant had initiated the bottle 

bets complaint. As such, we determined by a preponderance of the e vidence that it is also more 

perceived 


likely than not. that in the January through February 2018 timeframe. 

that the Complainant would have participated in any follow-up communications. 


Filing Reprisal Complaints (Chain of Command and DoD OIG) 


• April 2018, change request reprisal and retaliation - yes 

• May 2018, filed DoD OIG Hotline reprisal complaint - yes (perceived) 

received the Complainant’s April 12 J 201^e-mailaspart of the C’DI lines 
ofevid^^^^^^^records indicat^haUm July 8, 2018,^^^^^^^^. USN, VFA-106 

sent^^^^^^H the Complainant's April 12. 2018. e-mail with 

attacneacnans^request^As suclTweaeteiimned by a preponderance of the evidence that on 
July 8. 2018. was aware of the Complainant's protected communication. 

stated that due to the CDI,| had a “gut feeling” the Complainant would 
file an IG Complaint, andH notified numerous witnesses during the CDI that the Complainant 
had a pattern of behavior of filing IG complaints. As such, we determined, based on a 
preponderance of the evidence, that on or about May 18, 2018 (the CDI initiation date), 
perceived the Complainant would file an additional IG complaint. 

D. Would the same personnel action(s) have been taken, withheld, or threatened 
absent the protected communication(s)? 

We determined that^^^^^^^^J and^^^^^^J would have removed the 
Complainant’s i nstructional du ties absent his protected communications. Additionally, we 
determmedthat^^^^^^^B would not have requestedtheconduct and scope of the CDI, 

would notnavemitiated. and^^^^^^H would not have conducted a 

retaliatory CDI, and that^^^^^^^^J would not have issued the Complainant an 
unfavorable FITREP, absent the Complainant’s protected communications. 

May 2018, Removal of Instructional Duties 

^_^^Wedetenmneckbasedonapreponderance of the evidence, that on May 3, 2018, 

and^^^^^^H removed the Complainant's instructional duties. 
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- Stated Reasons for Removing the Complainant’s Instructional Duties 


Iii a statement I 


invokedI 


provided to ns prior to our interview of^H in winch 


stated that 


_right to remain silent, 

because it was discovered that the Complainant 
students in then CQ phase, 
evolution, and that only spec! 





y trainee 


removed the Complainant’s instructor duties 
ad provided unauthorized instruction to 
stated that CQ is an extremely dangerous framing 
and appointed instructors are authorized to instinct in 


Peak Deliberate Practice.com bio 
CQ simulators with students. 


explained that the Military.com article prompted the discoveiy of the 

which quoted the Complainant as stating that he conducted 
explained that the Complainant’s quotes in the 
the Complainant’s teaching 


Peak Deliberate Practice.com article raised co ncerns re garding 

techniques. Soon after, a student pilot provided^^^^^^^^H with instructional materials the 
Complainant was providing, and mfonned^^^^^^^^Mthat theComplainant was 

performing CQ simulators outside of scheduled syllabus events. stated that I 

met with the upcoming CQ class and instructed them to see then class advisor if they receivec 
training from any VFA-106 IP who was not qualified to teach CQ. 


f 


- Timing Between Protected Communications and Removal of the 
Complainant’s Instructional Duties 


was aware of the Complainant's participation in the April 2017 PI: 
became aware that the Complainant had initiated the bottle bets complaints (and subsequent 
followup communications) in March 2018; became aware that the Complainant assisted in the 
filing of EO complaints to Senator Warner’s office and the USFF EO office (and subsequent 
followup communications) in April 2018; was aware of the Complainant’s April 12, 2018, 
change request that alleged reprisal and retaliation for making protected communications: and 
perceived that the Complainant would file additional IG or congressional complaints. 

removed the Complainant's instructional duties on May 3. 2018. The close 
proximity in time (approximatelv3weeksfiom the Complainant’s April 12, 2018, protected 
communication as well early May 2018 perception that the Complainant 

would file another IG complaint) could raise an inference of reprisal. 


- Motive to Reprise 


We found had motive to reprise against th^omplainant^s the 

Complainant's assistance in the filing of two EO complaints causedto be the 

subject of a USFF EO investigation. Additionally, the Complainant’s reporting of bottle bets to 
the USFF IG, and subsequent elevation of the complaint to Senator Warner’s office, as well as 
the Complainant’s April 12, 2018, e-mail describing reprisal and retali ation at VFA-106 fo r 
making protectec^ommunications, could have reflected negatively ability 

tocommand^^^^^H stated thatBdiscussedthe ongoing USFF EO complaint with 

believedwas frustrated because the Complainant had 
gone outside the chain of command without talkingtoleadership. andbecausetheComplainant’s 
statements cast a negative light on YFA-106. stated tha 

knowledgethattheComplainant had participatedmfilmg congressionakEOTanalGcomplaints 
caused to be “slow to act [initiate any administrative or punitive actions against 
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the Complainant],” and that ^ “under-reacted” to the safety concerns (teaching unapproved and 
unvenfied CQ techniques to replacement pilots) related to the Compl ainant’s actions due to 
concerns the Complainant would file a reprisal complaint. However, motive 

to reprise may have been lessened or overridden by^| safety concerns related to the unknown 
nature of non-standard instructional material the Complainant was providing to VFA-106 student 
pilots in areas of tra ining the Complainant was not qual ified to inst ruct, as evidenced by 

up to then CQ period 
statement that 
to the syllabus; and 
that the 



April 2018 query of all members of| 
about what instru ction the Complainant had provided: 

did not trust that the Compla inant would teach according 
H May 4, 2018, statements to 




and 


Complainant was teaching imaj 
incident dining CQ, and that 


uoved and im -vetted techniques that may have contributed to an 
wanted him (the Complainant) to stop. 



- Disparate Treatment 

We found insufficient evidence of disparate treatment In against the 

Complainant with respect to the removal of the Complainant’s instructional duties. VFA-106 
provided data which indicated that from April 2016 through fall 2018, VFA-106 removed the 
instructional duties of nine other IPs for deviatio ns from stan dardized procedures, safety of flight 
concerns, poor performance, or poor judgement. explained that multiple scenarios 

exist that may cause the^f to remove an IP’s instructional duties, qualifications, or flight status, 
such as breeches in flight discipline, disregar d for the safety of aircraft or aircrew, lack of 
knowledge, violations of standardoperating publications, personal pressures, legal matters, or 
lack of trust and confidence. explained that once the issue was addressed and 

remediated, and confidence r estored, their dutie s, qualifications, and flight status were restored. 
The evidence established that removed the Complainant's instructional duties 

after safety of flight concerns surfaced regarding material the Complainant was providing or 
teaching to student pilots in an area of training that the Complainant was not qualified to teach. 



- Stated Reasons for Removing the Complainant’s Instructional Duties 


invoked H right to remain silent, and did not answer questions on this 


matter. 


- Timing Between Protected Communications and Removal of the Complainant’s 
Instruction Duties 


was aware of the Complainant’s participation in the April 2017 PI, and 
became aware in March 2018 that the Complainant initiated the bottle bets complaints (and 
subsequent followup communications); became aware in April 2018 that the Complainant 
assisted in the filing of EO complaints to Senator Warner’s office and the USFF EO office (and 
subsequent followup communications); and was aware of the Complainant’s Apr il 12, 2018, 
change request e-mail describing reprisal for making protected communications. 


and I 


removed the Complainant’s instructional duties on May 3, 2018. The 


close proximity m time (approximately 3 weeks from the Complainant’s April 12, 2018, 
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protected communication and nearly coincident with LtCol Nesbitt’s early May 2018 perception 
that the Complainant would file another IG complaint) could raise an inference of reprisal. 

- Motive to Reprise 

We found had motive to reprise against the Complainant, as the 

Complainant’s assistance in filing two EO complaints caused an EO investigation that cast 
VFA-106 in a negative light. Additionally, the Complainant’s reporting of bottle bets to the 
USFF IG, and subsequent elevation of the complaint to Senator Warner’s office, as well as the 
Complainant’s April 12, 2018, e-mail describing rep risal and retaliat ion for making protected 
communications, could have reflected negatively on ability to lead. Lastly, 

Hm stated that after it becameknown the Cor^laman^a^nitiated the bottle bets 
complaints (March 20, 2016), told the other junior officer^he^ieeded to bring 

the Complainant “into the fold,” and to “fix him,” but over tune.^^^^^^^^^sentuneiiT 
changed to “stay away from tins guy [the Complainant] .'' HoweveT^^^^^^^H motive to 
reprise may have been lessened or overridden by his safety concerns related to the unknown 
nature of non-standard instructional material the Complainant was providing to VFA-106 student 
pilotsmareasof training in which the Complainantwas not qualified to instruct, as evidenced by 
May -'• e-mail that stated, "enough information exists for 

the command to question [the Complainant’sj techniques, procedures and motives, therefore he 
will remain off the flight schedule in any official capacity in order for the command to gain a 
clear picture of exactly what is being instructed and to whom.” 



- Disparate Treatment 


We found insufficient evidence of disparate treatment by VFA-106 

provided data which indicated that from April 2016 through fall 2018, VFA-106 removed the 
instructional duties of nine other IPs for deviations from standardized procedureysafety of flight 
concerns, poor performance, or poor judgement. As previously described. 
explanations of multiple scenarios to remove an IP’s i nstructional du ties, qualifications, or flight 
status applies here too. The evidence established removed the Complainant's 

instructional duties after safety of flight concerns surfaced regarding material the Complainant 
provided to student pilots in an area of training the Complainant was not qualified to teach. 


^^A^Iescribed above, a preponderance of the evidence established tha^j^mjm| 

removed the Complainant's instructional duties in response to safety concerns. 

and their belief th e C omplainant wa s teaching non-standard CQ techniques to student pilots. 

and^^^^^^J had motive to reprise, and believed that any actions they 
took agamsttheComplainant wouldlikely result in a complaint of reprisal. This belief may have 

caused and^^^^^^H to be concerns, but 

circumstantial evidence indicates that: 


• the Complainant was not fully qualified to instruct in any phases of training and 
specifically not qualified to instruct in CQ as the Complainant was not an LSO; 

• they believed the Complainant had violated their direction to not instruct in 
phases for which he was not fully qualified; 
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• they did not trust the Complainant would teach in accordance with the approved 
syllabus; and 

• they had safety of flight concerns that the material the Complainant had provided 
to replacement students could potentially lead to an aircraft mishap. 

Additionally, we found the evidence supported that VFA-106 took similar actions against 
IPs who were not whistleblowers, and were otherwisesimilarlysituated. As such, we 
determined by a preponderance of the evidence that^^^^^^^^f and^^^^^^f did not 
remove the Complainant’s instructional duties in reprisal for his protected communications. 

Threatened with Disciplinary Action 


We de termined, based on a preponderance of the evidence, that on May 7, 2018, 
HHi threatened the Complainant when | communicated to him that he would either 
receive an LOI or be subject to a command investigation. 

- Stated Reasons for Threatening the Complainant with Disciplinary Action 


invoked | 

statement on this topic. 


right to remain silent and did not provide testimony or a 


imUmi - Timing Between Protected Communications and\ 
Disciplinary Action 


Threat of 


As previously detailed, was aware of the Complainant’s protected 

communications and perceived that the Complainant would fde another IG or congressional 
complaint. The close proximity in time (approximately 3 weeks fro m the Complainan t’s 
April 12, 2018, protected communication, and nearly coincident with^^^^^^^H early 
May 2018 perception that the Complainant would file another IG complaint) could raise an 
inference of reprisal. 


- Motive to Reprise 

We found that^^^^^^J had motive to reprise against the Complainant, as the 
Complainant’s assistance in the filing of two EO complaints caused an EO investigation that may 
have cast VFA-106 in a negative light. Additionally, the Complainant’s reporting of bottle bets 
to the USFF IG, and subsequent elevation of the complaint to Senator Warner’s office, and the 
Complainant’s April 12, 2018, e-mail describing re prisal and retalia tion for making prot ected 
comm unications c ould have reflected negatively on ability to lead as the U 

Lastly, stated that afiteritbecame known that the Complainant initiated the bottle bets 

complaints (March 20, 2016), told the other junior offic ers that they nee ded to 

bring the Complainant “into the fold,” and to “fix him,” but over time, sentiment 

changed to “stay away from this guy [the Complainant].” 
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- Disparate Treatment 

VFA-106 data did not indicate that any of the other instructors that had their instructional 
duties removed were threatened with, or received an LOI. Additionally, VFA-106 data indicated 
that VFA-106 conducted 12 CDIs from August 2016 through August 2018; of the 12 CDIs, three 
involved officers, and one involved allegations of aircraft-related misconduct. Further, there 
were nine instances of IPs who evidenced deviations from standardized procedures, safety of 
flight concerns, poor performance, or poor judgement and none of the IPs involved in these 
instances was subject to a CDI. Therefore, no evidence was provided to support similar actions 
were taken against personnel who were not whistleblowers, and who were otherwise similarly 
situated. 

Packi ng any testimo ny or statement from^^^^^^J, the strength of the evidence 
supports that had motive and treated the Complainant less favorably than other 

similarly situa ted instructors. Therefore, a preponderance of the evidence indicated that 
mm violated 10 U.S.C. 1034 by reprising against the Complainant for making 
protected communications when | threatened the Complainant to accept receipt of an FOI or be 
subject to a command investigation. 

Retaliatory CDI 


We de termined, based on a preponderance of the evidence, that on May 15, 2018, 
MM drafted the appointing order that requested the conduct and scope of a VFA-106 


CDI; on May 18, 2018, 


initiated the CDI and appointed 


to conduct the CDI into the Complainant’s actions; and 
May 18 through July 19, 2018. 


as the IO 


conducted the CDI from 


- Stated Reasons for Requesting the Conduct and Scope of the CDI 

mmm i nv °ked | right to remain silent and did not provide testimony or a 
statement on this topic. 

■■ - Timing Between Protected Communications and the Request for the Conduct and 
Scope of the CDI 


As previously detailed, 


was aware of the Complainant’s protected 


communications and perceived that the Complainant would file another IG or congressional 
complaint. The close proximity in time (approximately 3 weeks fro m the Complainan t’s 
April 12, 2018, protected communication, and nearly coincident with^^^^^^^J early 
May 2018 perception that the Complainant would file another IG complaint) could raise an 
inference of reprisal. 

- Motive to Reprise 


We found that 


had motive to reprise against the Complainant, as the 


Complainant’s assistance in the filing of two EO complaints caused an EO investigation that may 
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have cast VFA-106 in a negative light. Additionally, the Complainant’s reporting of bottle bets 
to the USFF IG, and subsequent elevation of the complaint to Senator Warner ‘s office, and the 
Complainant’s April 12, 2018, e-mail describing re prisal and retalia tion for making prot ected 

communicationscouldhave reflected negatively ability to lead as the ■SI 

Furthermore, stated that after i^ecam^^mwinhanh^romplainant had initiatea the 

bottle bets complaints (March 20. 2018). told the other juniorofficersthev needed 

to bring the Complainant “into the fold." and to “fix him.” but over time. 
sentiment cha nged to “stay away from this guy [the Complainant].” Lastly, the reasons 

cited in the draft appomtmen^rfler indicate that the Complainant’s protected 
communications contnbutedto^^^^^^^H rationale for recommending the conduct and 
scope for the CDI. ^^^^^^Hwrote in the appointing order: 

The misuse of VFA-106 share drive information and deliberate use of false 
impressions IOT embarrass instructor cadre, create false impressions to former 
VFA-106 students, and misrepresent facts IRT racial bias within the unit to the 
media IOT further personal objectives, undermining the chain of command”: 

“Failure to inform, utilize, and allow the chain of command to address and solve 
problems": and “Allowing junior aircrew to be blamed, ridiculed and mistreated 
after deliberately filing an Inspector General complaint. 



- Disparate Treatment 


VFA-106 conducted 12 CDIs from August 2016 through August 2018; of the 12 CDIs, 
three involved officers and one involved allegations of aircraft-related misconduct. Further, 
there were nine instances of IPs who evidenced deviations from standardized procedures, safety 
of flight concerns, poor performance, or poor judgement; however, none of the IPs involved in 
these instances were subject to a CDI. Therefore, insufficient evidence was provided to support 
that similar actions were taken against personnel who were not whistleblowers, and who were 
otherwise similarly situated. 

Lackiiiaanytestmioiiy or statements from the strength of the evidence 

supports draft appointing order requested the conduct and scope of a 

retaliatory CDI in reprisal for the Complainant’s protec ted communicat ions, supports an 
inference of a motive to reprise that is clearly state d bv^^^^^^^Hcited language contained 

in the draft appomtinsorderand. e-niailto^^^^^^H stated. “They needed 

a bullet-proof 0-5 willing to kami kaze this guy." W e determined that “they,” 

more likely than not. refenedto^^^^^^^^H and^^^^^^H as they requested the 

conducLscope and initiation of the investigation, and, more likely than not, informed 

I that the primary purpose of the CDI was to puinshandhaniss the Complainant. As 
such, we determined by a preponderance of the evidence that violated 10 U.S.C. 

1034 by requesting the conduct and scope of a CDI for the primary purpose of punishing, 
harassing, or ostracizing a member of the Armed Forces for making protected communications. 


- Stated Reasons for Initiating the CDI 

|mm, in a prepared statement to us, stated | initiated the CDI because the 
Complainant’s teaching of non-standard techniques to replacement pilots was a “safety concern” 
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and ‘‘unmitigated risk” for the stude nts, the LSOs, the flight deck crew of the aircraft carrier, and 
the aircraft itself. contacted the CNATRA and CNAL SJAs to ensure the GDI 

was done via “concrete legal means.” As previously dis cussed, statements the Complainant 

made in the Peak Deliberate Practice.com article caused to question what 

instructions the Complainant provided studentpilotsforCQ^^rierreviewma materials the 

-".id..:r questioned the 

Complainant about why the Co mplainant was teac hing in a phase of training (CQ) he was not 
qualified to teach. According the Complainantresponded that he felt he 

was teaching according to the standard operating procedures. stated that| 

found the Complainant’s response unsatisfactory and that ^ no\^racu^igmiicant safety 
concern as he had an upcoming CQ detaclunent. 


On May 4, and|_ 

I, and di scussed the Com plainant ’s teaching 
courses ot action. advised 

start documenting the Complainant’s acti ons, 

9 should initiate a CDI. and | 




with^^^^^^^^J and 

of non -standard curriculum and potential 
that | could consider an LOI to 
not believe an LOI was appropriate, 
stated that the purpose of initiating a 


CDI was to collect evidence, and figure out what the next steps were. 


- Timing Between Protected Communications and Initiating the CDI 

As previously detailed, was aware of the Complainant’s protected 

conummications and perceived that the Complainant would file another IG or congressional 
complaint. The close proximity in time (approximately 3 weeks fiom theComplamanFs 

April 12. 2018. protected communication, and nearly coincident with early 

May 2018, perception that the Complainant would file another IG complaint) could raise an 
inference of reprisal. 


- Motive to Reprise 


We found had motive to reprise agamst tlieComplamanpas the 

Complainant’s assIstanc^iHuuunwo EO complaints caused to be a 

subject in a USFF EO investigation. Additionally, the Complainant’s reporting of bottle bets to 
the USFF IG, and subsequent elevation of the complaint to Senator Warner’s office, and the 
Complainant’s April 12, 2018, e-mail describing re prisal and retaliation for making protected 
communica tions could have reflected negatively on abihtvtocoimnand. 

stated thatB d iscussed the ongoing USFF EO complaint with^^^^^^^^H, and 

I" ..was frustrated because the Complainant had gone outside the chain of 

connnand without first talkingtoleadership, and becausetheComplainant’s statements cast a 
negative light on YFA-106. stated that knowled ge th at the 

Complainant parti cipated in filing congressional. EO, and IG complaints caused H| 

_ | ) to be “slow to act,” and that^ “under-reacted” to the safety concerns of the 

Complainant’s actions, due to concerns the Complainant would file a reprisal complaint. 
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- Disparate Treatment 


VFA-106 conducted 12 GDIs from August 2016 through August 2018; of the 12 GDIs, 
three involved officers and one involved allegations of aircraft-related misconduct. Further, 
there were nine instances of IPs who evidenced deviations from standardized procedures, safety 
of flight concerns, poor performance, or poor judgement; however, none of the EPs involved in 
these instances was subject to a GDI. Therefore, insufficient evidence was provided to support 
that similar actions were taken against personnel who were not whistleblowers, and who were 
otherwise similarly situated. 

invokedH right to remain silent and did not provide testimony on this 

matter; nowever^^^^widedus\wth a statement detailing^ reasons for initiating the VFA-106 

GDI. We found statement generally consistent with other witness testimony 

and evidence, with minor de viations in the timel ine that did not materially impact the facts. 
However, we also found that^^^^^^^^^H statement lacked the following substantive 
details, including: 


the exact nature ofj discussion with the JAGs to ensure the GDI was conducted 
via “concrete legal means”; 

no information on whyH proposed language in the GDI appointment order 

related to the Complainant’s protected communications; and_ 

contained no informati on on the rationale behind selectniu^^^^^^^H as the 
K-LFurthenajventhat^^^^^^^^M was that^^^^^^Hwas the 

and that the Complainant had initiated the bottle 
bets complamts^^^^^^^^^^Hstatement contained noinformation on 

guidance tliatH gave^^^^^^H to that^^^^^^H would 

conduct an unbias ed investigation, nor did the statement include any information 
may have exchange^with the JAGs dining the GDI to ensure 
that appropriate oversight action was conducted. 


We considered consultation with the GNAL and CNATRA JAGs 

prio r to initiating the G DI as a potential affirmative defense under 10 U.S.C. (b)(2)(C), but noted 
that ^^^^^^^^^^IkHioHully disclose all relevantinfoimation totheJAGs^Specifically, 

on May 4. 2018.1 I disclosed tol I andl . I the concerns 

| had with the Compkunanneaching unauthoi^^^^^ecnmques tcTstuden^mots, and that it 
may have contr ibuted to a near mishap ^^^^^^^Hhbut this ismconsistentwith 

and^^^^^^^^m stating 

overall impression of the PRB was that^^^^^^^Hdidnot attempt to use non-standard GQ 
landing techniques. 


Additionally, the draft appointment ordei sent to the GNAL JAGs 

requesting their concurrence to initiate the investigation contained multiple references to 
conducting an investigation into theComplauiant’s previouslydescribed protected 

communications. Specifically. I I sentB la draft appointment order 

that requested an investigation into seven s pecific items, thre e of which directly related to the 
Complainant’s protected communications. made minor edits to 
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draft (removing two of the matters had requested for 

investigation), and forwarded H draft appointment order to the JAGs that listed five matters for 
investigation, two of which related to the Complainant’s protected communications, and one of 
which stated | wanted to investigate the Complainant’s “Failure to inform, utilize, and allow the 
chain of command to addre ss and solve problems.” Moreover, we found no evidence that 

indicatedcoordinated with, or through the JAGs to ensure that the 10 was not 

biased, and that the IQ conducted the investigation in a fan and impartial manner. 

actions indicate an inference of a motive to reprise that is clearly evidenced 

by^^^mftappointment_order J andlack of oversight of the investigation. Lastlvas^_^_ 
e-mail stated, “They needed a bullet-proof 0-5 

wdlmotokamjkaze thisguyAWe determmed that “they,” more likely than not, referred to 

and^^^^^^H. as they requ ested the condu ct, scope, and initiation of the 

investigation, and, more likely than not, informed that the primary purpose of the 

CDI was to puni sh and harass the C omplainant. As such, we determined by a preponderance of 
the evidence that^^^^^^^^J violated 10 U.S.C. 1034 by initiating the CDI for the primary 
pmpose of punishing, har assing, or ostr acizing a member of the Armed Forces for making 
protected communications. 


- Stated Reasons for the Conduct of the CDI 




stated that asked to conduct the CDI becauseta was 

le mvestisatioi^ase^inii^xpertise,” and because | was an|_ 

_land a subject matter expert on carrier landing performance. 

_stated H reviewed the JAGMAN, andthatBdid not believe I approached the 

investigation with any bias in terms of the facts. statement ot not approaching the 

investigation w ith bias in terms of the facts was contradicted by^ own e-mails. Our review of 
e-mails shows that as the IO for the CDI, ^ appeared outcome-driven from the 
beginning of the investigation to permanently damage the Complainant’s car eer, and shaped the 
collection of evidence and testimony to justify further administrative action against the 
Complainant. Specifically: 


• on May 21,2018, wrote that “They needed a bullet-proof 0-5 

willing to kamikaze this guy,” and that | was “looking forward to it in a very 
weird way”; _ _ 

• on May 24, 2018, informed that^ believed | 

already had enough evidence to justify an FNAEB. Our review of the C DI 
statements and interviews showed that on May 24. conducted 

five interviews, two of which were persons to whom| ha^rovrae^r aft 
statements to prior to interviewing them, requesting then “backing in case any of 
this comes up furthe r”; 

• of the 38 statements obtained during the CDI. 22 were from 

individuals to whom^^^^^^^J had either provided a draft statement to, 
provided other witness statements to, recommended language to include in then 
statements, or recommended they consult with specific persons to assist in the 
drafting of their statements; 
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• on at least 20 occasions dunnethecourse of the investigation, when soliciting 

statements from personnel. disclosed to the interviewees that the 

Complainant had initiated multiple IG or congressional complaints; 

• excluded potentially exculpatory statements fr om persons 
previously assigned with the Complainant, while including only incriminating 
statements from other persons affiliated with the Complainant diuing the same 
time period; 

• disparaged the Complainant with other senior naval personnel 
outside the scope of the final appointing order by highlighting the Complainant’s 
participation in multiple IG and congressional complaints, asking if, based on the 
Complainant’s reputation, they would want him assigned to their squadron, and 
referring to hi m as “d-bag [douchebag]”; and 

• shared details of the CDI with DoD civilian and military personnel 
and non-DoD personnel who had no “need to know” regar ding the details of the 
investigation. 

- Timing Between Protected Communications and the Conduct of the CDI 

was aware in January and February 2018 that the Complainant had initiated 
the bottle bets complaints (and subsequent followup communications), became aware in May 
2018 that the Complainant had assisted in the filing of EO complaints to Senator Warner’s office 
and the USFF EO office (and subsequent followup communications), and on May 18, 2018, was 
awar e of the Complainant’s Apn^^^018, e-mail discussing reprisal and retaliation for making 
protected communications. conducted the CDI from May 18 through July 19. 

2018. The clos e proximity in time (coincident with the start of the investigation and 
^H^f^^^early May 2018 perception that the Complainant would file another IG complaint) 
could raise an inference of reprisal. 

- Motive to Reprise 

A preponderance of the evidence established tlrat^^^^^^J had motive to reprise and 
focused the primary purpose of the CDI on punishing and har assing the Complainant after 
learning the Complainant had initiated the USFF IG bottle bets complainfand subsequentlv 
elevatecUnscomplaint to Senator Warner’s office. At the time. was theK 

and senior cognizant USN LSO, and the bottle bets^omplamt directly called out 
the LSO community for illegal conduct and unethical practices. stated to us that 

the bottle bets complaints created “anger” in the LSO cormnumtyand^^nadeanrmpassioned 
response, writing letters to the C'NAL and CNAP staffs. In the letterswrote to 
CNAL and CNAP staff members, | expressed “... serious concerns fo^r^entage, our culture, 
and the death of our warrior ethos if we lend credence to individuals that do not have the 
character or fortitude to address these issues in person.” hnmediatelyafter VADM Miller 
released the message terminating the bottle bets practice. e-mailed a draft of a 

correspondence | considered sending to senior leadership that stated, “If this is what you value, 
then we know younolonaer value us. And we no longer have confidence and faith in you.” On 
March 6. 201S.^^^^^^H. in an e-mail exchange with a civilian, wrote, “bottle bets are 
forbidden ... after a malcontent VFA-106 core IP [the Complainant] launched a Navy and 
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congressional IG on tradition that dates back to straight decks on the Great La kes. Giant can of 
worms that I’m consideringonhow to unleash on the world.” When we asked to explain the 
language inj e-mail,stated^ did not remembeMhatH viewed this as a matter 
of principle, andj did not like “how all this went down.” explained to us that 

nobody had ever said anything about b ottle bets b efore, and now it had been elevated to the IG 
based on the opinion of an individual. stated that the Complainanf^ottl^ets 

complaints “called out” the LSO community, created animosity, and that^^^^^^^^initial 
slant toward the GDI was the Complainant was guilty until proven innocent, because he had 
initiated the bottle bets complaints. 

- Disparate Treatment 

^^^\V^vere unable to analyze conduct of the GDI for disparate treatment, as 

invoked J right to remain silent when questioned about ^ conduct as the GDI 
IO. 


The strength of the evidence supported that^^^^^^^J conducted the GDI in a 
retaliatory manner for the primary pmpose of harassing, retaliating, and ostracizing the 
Complainant and to ensure the Complainant would be subject to disciplinary or administrative 
action. The evidence supported a strong inference of a motivetoreprise based on the 

Complainant's protected communications and. based own words, that he 

conducted the investigation to “kamikaze” the C o mp la inaiit. Lastlyno evidence was provided 
to support that similar actions were taken against persons who were not whistleblowers, and who 
wer e otheiwise sim ilarly situated. As such, we determined, by a preponderance of the evidence, 
that^^^^^^J violated 10 U.S.C. 1034 by conducting a retaliatory investigation for the 
primary pmpose of punishing, harassing, or ostracizing a member of the Aimed Forces for 
making protected communications. 

June 5, 2018, Unfavorable FITREP 

We determ ined, based on a preponderance of the evidence, that on June 5, 2018, 
issued the Complainant an unfavorable FITREP in reprisal for the 
Complainant’s protected communications. 

- Stated Reasons for Issuing the Complainant an Unfavorable FITREP 

At the time of our interview with | invoked ^ light to remain silent 

and provided no testimony or statements on this topic. 

_ 7 'fining Between Protected Communications and Issuing the FITREP 

As previously detailed, was aware of the Complainant’s protected 

co mm unications and perceived that the Complainant would file another IG or congressional 
complaint. The close proximity in time (approximately 6 weeksfromtheComplamant’s 

April 12. 2018. protected communication, and 4 weeks fromearly May 2018 
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perception that the Complainant would file another IG complaint) could raise an inference of 
reprisal. 


- Motive to Reprise 

We found that had motive to reprise againsttheComplainant. as the 

Complainant's assistance in filing two EO complaints causedto be a subject in 

a USFF EO investigation. The Complainant’s reporting of bottle bets to the USFF IG, 
subsequent elevation of the complaint to Senator Warner’s office, and the Complainant’s 
April 12, 2018, e-mail discussingreprisal and retaliation for makingprotected communications 

reflected negatively on abilitvtocomniancl^^^^^H statedthatH^^ 

discussed the ongoing USFF EO complaint with^^^^^^^^Mwmatnat 

was frustrated because the Complainant had gone outside the chain of command without first 
talking to leadershnxand because theComplainant’s statements cast a negative light on 

VFA-106. stated that knowledge thattheComplainant 

participated in filing congressional. EO. and IG complaints caused to be "slow 

to act,” and that ^ “under-reacted” to the safety concerns of the ComplamanF^ctions due to 
concerns that the Complainant would file a reprisal complaint. 

- Disparate Treatment 

The Complainant’s three previous FITREPs at VFA-106 included langua ge 

recommending selection for Operational VFA Department Head (VFA OP DH). 
submitted the Complainant’s proposed FITREP covering the period from February 1 through 
June 25, 20 18, with language that recommended the Complainant’s selection for VFA OP DH. 

explained that the Complainant’s action^previousl^iescribed protected 
communications) and performance did not warrant removal of the 

department head recommendation. ^^^^^^^^Hranked 42 lieutenants for the period of 
February 1 through June 25, 2018. Of 42 ranked lieutenants, the Complainant was the only 
lieutenant to not receive a recommendation for selection to department head, which included 16 
lieutenants ranked lower than the Complainant. While the Complainant’s trait average increased 
from 3.86 to 4.00 and his promotion recommendation increased from “Promote” to “Must 
Promote” from hi s previous FITREP, unlike the Complainant’s previous FITREPs, 

specifically removed the reconmiendationfortheComplainant's selection to a 
VF^O^DlHiiiIestone billet from the proposed FITREP had drafted. Lacking the 

CO’s endorsement for selection to VFA OP DH could result in the Complainant failing to screen 
for his department head milestone torn, which would significantly impact his future pro motion 
potenfialandviability for future career assignments. Additionally. request 

foi presence at the Complainant’s FITREPdebnefwasnot a normal occurrence, 

ancl^^^^^^stated that, beginning in April 2018,^^^^^^^^^ ahva vsmvantecD^vitness 
present when talking with the Complainant. The evidence established that 
treated the Complainant less favorably when compared to similarly situatedTieutenantswno had 
not made protected disclosures or were otherwise perceived as being whistleblowers. 

provided no justification for issuing the Complainant an unfavorable 
FITREP, there is insufficient evidence to establish a legitimate reason for issuing an unfavorable 
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_TI^RAprepoiideiance of the evidence established that a motive to reprise contributed to 

issuing the Complainant an unfavorable FITREP. and the evidence did not 

support that si mi lar actions were taken against lieutenants who were not whistleblowers, and 
who were othenvisesimilarlvsituated. As such, we determined by a preponderance of the 

evidence that violated 10 U.S.C. 1034 by taking an unfavorable personnel 

action in reprisal for protected communications. 

VII. DISCUSSION 

Based on a preponderance of the evidence, and^^^^^^J did not 

remove the Complainant’smstnictionalduties inreprisalfor Ins protected communications. The 
evidence established that^^^^^^^^J and had knowledge of the 

Complainant’s protected c ommunications, a nd p erceived that t he Complainant would file 

additional IG complaints. and^^^^H^f had a against the 

Complainant based on his protected communications; however, then actions were not driven by 
retaliatory motive; rather, they acted due to overarching safety concerns related to the unknown 
nature of non-standard instructional material the Complainant was providing to VFA-106 student 
pilotsmareasof traininaforwhich the Complainant was not qualified to instinct. 

and^^^^^^H took similar actions against IPs who were not 

whistleblowers, a nd were otherwise similarly situated. Therefore, we determined that 

would have removed the Complainant's instructional duties 

absent the ComplainanPsprotectea communications, and therefore conclude that the 
Complainant’s instructional duties were not removed in reprisal for his protected 
communications. 

Based on a preponderance of the evidence. threatened the Complainant 

with a personnel action whenHtoldhim he would either receive an LOI, or be subject to a 

command investigation. had knowledge of the Complainant's prior protected 

communications, and, in close time proximity to issuing J threaU(^h^omplainant, perceived 
that the Complainant would initiate additional IG complaints. had motive to 

reprise against the Complainant based on his protected communications, as the Complainant’s 
bottle bets complaints alleged that VFA-106 leadership was complied in allowing the unethical 
behavior, and the Complainan t’s assistance i n the filing of multiple EO complaints cast VFA-106 
leadership in a negative light. specifically directed two IPs to question the 

Complainant about whether he initiated the bottle bets IG complaint, and to emphasize to the 
Complainant to use the chain of command to report any grievances. Multiple witnesses stated 
that the Complainant’s protected communication s caused VFA-106 leadership to f eel 
“marginalized,” which increasedmotive to reprise. did not 

threaten or otherwise issue an LOI or request the conduct of a CDI for any other VFA-106 IPs 
who evidenced deviations from standardized procedures, safety of flight concerns, poor 
performance, or poor judgement. Therefore, insufficient evidence was provided to support that 
similar actions were taken against persons who were not whistleblowers, and who were 
otherwise similarly situated. Based on a preponderance of the evidence, would not 

have issued the threat absent the Complainant’s protected co mmuni cations and we therefore 
conclude that the Complainant was threatened with disciplinary action for his protected 
communications. 
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Based on a preponderance of the evidence, initiated a retaliatory CDI to 

punish and harass the Complainant in reprisal for his protected communications. 

had knowledge of the Complainant’s protected communications, and perceived 
the Complainant would file addition al IG complaints, which were close in time to when 
initiated the CDI. had a motive to reprise against the 

Complainant based on his protected communications as the Complainant’s bottle bets complaints 
alleged that the VFA-106 leadership was complicit in allowing unethical behavior, and the 
Complainant’s assistance in filing multiple EO complaints cast the VFA-106 leadership in a 
negative light. not initiate a CDI for any other VFA-106 IPs who 

evidenced deviations from standardized procedures, safety of flight concerns, poor performance, 
or poor judgment. Therefore, insufficient evidence was provided to support that similar actions 
were taken against persons who were not whistleblowers, and who were otherwise similarly 
situated. 

We analyzed the available evidencerelatedto interactions with the 

various JAGs, and considered that did not discuss the Complainant’s previous 

protected communications and may have misc haracterized th e safety of flight concerns as they 
related to the Complainan t’s interactions wi th and the CQ near mishap. After 

consulting with the JAGs, still included language in ^ draftappointingorder 

that direc tly related to the Complainant’s protecte d communications. Lastly, mmm 
e-mail to shows that | believed that primary purpose for the 

CDI was to ‘kamikaze [p unish, harass, ostr acize! ” the Complainant. Lastly, we found 
insufficient evidence that exercised any due diligence to ensure the 

investigation officer was neutral and unbiased, and that the investigation was conducted 
properly. Based on a preponderance of the evidence, we determined that 
would not have initiate d a CDI absent the Complainant’s protected communications, and 
therefore conclude that initiated a retaliatory CDI against the Complainant in 

reprisal for his protected communications. 

Based on a preponderance of the evidence, requested the conduct and 

scope of the CDI for the pri mary purpose of punishing or harassing the Complainant for making 
protected communications. had knowledge of the Complainant’s protected 

communications, and perceived the Compla inant would in itiate additional IG complaints prior to 
^ submitting the draft appointment order. had motive to reprise against the 

Complainant based on his protected communications, as the Complainant’s bottle bets 
complaints alleged that VFA-106 leadership was complicit in allowing the unethical behavior, 
and the Complainant’s assista nce in the filin g of multiple EO complaints cast the VFA-106 
leadership in a negative light. specifically directed two IPs to question the 

Complainant about whether he initiated the bottle bets IG complaint, and to emphasize to the 
Complainant to use the chain of command to report any grievances. Multiple witnesses stated 
that the Complainant’s protected communication s caused VFA-106 leadership to feel 
“marginalized,” which shows that had a motive to reprise. Further, ^££££1 

did not request the conduct of a CDI for any other VFA-106 IPs who evidenced deviations from 
standardized procedures, safety of flight concerns, poor performance, or poor judgement. 
Therefore, insufficient evidence was provided to support that similar actions were taken against 
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persons who were not whistleblowers, and who were otherwise similarly situated. 

also included language in his draft appointing orde r that dir ectly related t o the Complainant’s 
protected coimnnnication^Lastly, e-mail established that| 

believed that primary purpose for the CDI was to ‘kamikaze [punish, harass. 

ostracizeT’the Complainant. Based on a preponderance of the evidence, we detennined that 
would not have requested the conduct and scope of a C'DIabsentthe 
ComplamanCs protected communications, and therefore conclude that^^^^^^^J requested 
the conduct and scope of a retaliatory CDI against the Complainant in reprisal for his protected 
communications. 

Based on a preponderance of the evidence. conducted a retaliatory CDI for 

the primary pmpo se of punishin g and harassing the Complainant for making protected 

communications. had knowledge of the Complainant's protected communications. 

and perceiv ed that the Com plainant would initiate additional IG complaints prior to his conduct 
of the CDI. had motive to reprise against the Complainant based on the 

Complainant’s protected communications, a s the bottle bet s complaints directly called out the 
LSO community for unethical behavior, and^^^^^^^J admitted | had an “impassioned 
response” to the bottle bets complaints. ^^^^^^Hacted on this motive when, on 
March 6, 2018, H wrote, a malcontent VFA-106 core IP launched a Navy and congressional 

IG on tr adition that dates back to straight deck s on the Great Lakes. Giant can of worms that I’m 
considering on how to unleash on the world.” shaped the conduct of the CDI to 

ensure further administrative action against the Complainant, by: 

• establishing at the onset of the CDI, a goal to “kamikaze” the Complainant; 

• determining within 6 days of initiation of the CDI that au FNAEB was 
appropriate; 

• influencing witnesses in the preparation of their - statements; 

• excluding potential exculpatory information; 

• disparaging the Complainant with other senior naval personnel; and 

• sharing CDI details with DoD and non-DoD personnel (to include dissemination 
to private e-mail accoimts). 

Based on a preponderance of the evidence, we determined that^^^^^^J would not 
have conducted a retahato^CDIabsent the Complainant’s protected communications, and 
therefore conclude that conducted a retaliatory CDI against the Complainant in 

reprisal for his protected communications. 

Based on a preponderance of the evidence, issued the Complainant an 

unfavorable FITREP for the penodfromFebruary 1 through June 25, 2018, in reprisal for his 
protected communications. invoked ^ right to remain silent, and did not 

provide a statement detailing the reason he issued the Complainant an unfavorable FITREP. The 
Complainant’s threepreviousFITREPs all contained recommendations for selection to 
VFA OP DH. ^^^^^^^^Jwasthe reporting senior for two of the Complainant's previous 
FITREPS. andpnorto^^^^^^^^H becoming aware of the Complainant’s protected 
communications, | hadrecommended the Complainant for selection to VFAOPDILOuthe 
June 5, 2018 FITREP, recommended selection to VEA OP DH 
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however, 


removed 





_recommendation. 

knowledge of the Complainant’s protected communications, and motive to rep rise 1 
removed the recommendation and issued the FITREP. Of 42 ranked FITREPsI 
issued, the Complainant’s FETREP was the only one that did not contain a recommendation for 
department head, which also included 16 FITREPs ranked lower than the Complainant’s. There 
were no documented counseling actions taken against the Complainant, and the Complainant’s 
FITREP did not i nclude any language that indicated he had performance issues. 

provided no evidence which showed that issuing the Complainant an 
unfavorable FITREP was based on the Complainant’s performance or actions. Based on a 


preponderance of the evidence, we determined that 



would not have issued the 


Complainant an unfavorable FITREP absent the Complainant’s protected communications, and 


therefore conclude that 


issued the Complainant an unfavorable FITREP in 


reprisal for his protected communications. 


VIII. RMO RESONSES TO THE TENTATIVE CONCLUSIONS 

InJ April 25, 2019, response to our preliminary report of investigation, 
disagreed with our findings and commented that the “Facts, opinions, and conclusions 
surrounding these events are not necessarily represented as/how [sic] they occurred and any 
attempttofurther clarify would be exceedinslychallenging.” We carefully considered 

response: however. did not provide any substantive information 

rebutting the veracity of the findings in the preliminary report of investigation, we did not amend 
the report or alter our original conclusion. 

InJ May 6, 2019, response to oiu preliminary report of investigation, 
disagr eed with our findings and asserted, without providing any details or evidence, that the 
report contained false statements regarding alleged motive. Additionally, 
stated that the failure to redact ^ name from “any and all official documentation is grounds for 
libel and will result in legal action against the [0]ffice of the Inspector General and all 
individuals responsible for said documentation.” 

stated that the “motive and basis” for the CDI was due to the safety 
concern regarding the unauthorized CQ material the Complainant had provided to replacement 
pilots and that, due to the Complainant’s tendency to use complaint systems, command 
leadership chose to utilize the counsel of the S JA (CNAL) on the proper way to proceed while 
simultaneously protecting the Complainant’s w histleblower status . We stand by our conclusions 
in the report, noting that this report detailed tliat^^^^^^^^J discussed Complainant’s 
actions with the CNAL SJA, and that the CNAL SJA recommended an investigation into the 
ComplainanEsactionstproviding unauthorized CQ training material to replacement pilots). 
However. provided no countervailing evidence to explain: 

• Why, after discussing the issues with the SJA, | elected to include language in 
the subsequent draft appointment order that referenced investigating actions 
related to the Co mplainant’s pr evious protected communications? 

• Why | selected the former head of the LSO School, as the 

investigating officer, given that the Complainant’s bottle bets IG/Congressional 
communications impugned the actions of the LSO community? 
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What detailed direction or guidance M provided to 


to ensure that 



was not biased and could conduct a fair and impartial investigation? 


did not exercise adequate oversight of 


investigation to ensure that 



actions during the 


did not deviate from the scope of the 


appointing order and did not disparage the Complainant dining the investigation 


process? 


Additionally, stated tliatj removed the VFA operational department 

head (VFA OP DH) recommendation from the Complainant’s FITREP because the Complainant 
“lacked the sense of urgency to get his instructor qu alifications in a tim ely manner ... and when 
given a tailored opportunity to progress, he failed.” also stated that the 

FITREP contained a positive trait average increase (3.86 to 4.00, and Promote to Must Promote) 
to ensure the Complainant’s career progression would not be damaged. We stand by our 
conclusions in the report, noting that this report detailed the Complainant’s trait average was 
favorably increased from 3.86 to 4.00. However, in order to achieve the trait average increase, 
the Complainant’s previous FITREP (period of performance February 1, 2017 through January, 
31, 2018) block 39, “Tactical Performance” trait was increased from 3.0 to 4.0. One of the 
elements of the “Tactical Performance” trait relates to the ability to attain qualifications as 
required and expected. Specifically, a 3.0 in “Tactical Performance” indicates the service 
member meets the standard of attaining their qualifications as requir ed and expected. A 4.0 in 
“Tactical Performance” indic ates the service mem ber’s performance is above the standard for 
attaining their' qualifications. stated reason that| removed ^ VFA OP DH 

recommendation because the Complainant lacked a sense of urgency to get his instructor 
qualification^^nconsistent with the trait grade ^ assigned the Complainant. Additionally, 
fmmU stated that | had removed recommendations from other service members, 
when appropriate, but failed to provide any substantive evidence such that we could verify the 
veracity ofH assertion. 

May 22, 2019, response to our preliminary report of investigation. 
disagreed with our findings and asserted that, “No other factors or complaints that [the 
Complainant] was involved with had any bearing on the investigation that I conducted.” 

stated that he conducted a thorough and fair investigation and that the DoD OIG 
investigation was deficient because it: 

• Failed to take into account the merits of the VFA-106 CDI; 

• Asserted without merit that CDR Roberts manipulated witness statements; and 

• Misrepresented or excluded key evidence that exonerated him. 

The DoD OIG considered all of the evidence and we stand by our characterization of 
conduct of the CDI and the conclusion in our report. The purpose of the 
DoD OIG mvestigation was not to review the merits and conclusions of the VFA-106 CDI. 
Rather, the purpose of the DoD OIGinvestigation was to ascertain the facts and evidence 

surrounding the maimer in which conducted the VFA-106 CDI. and whether the 

facts and evidence indicate the primary piupose of the conduct of the VFA-106 CDI was to 
punish or hara ss the Complainant in reprisal for making protected communications. 

admits that I sent a draft statement to witnesses, but alleged that it was only for 
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format purpose^ancUvithout the intent to influence any witness statements. InJ TCL 
response. did not address the multiple instances of 

• sending previous witness statements to new witnesses; 

• recommending witnesses coordinate with other witnesses in the preparation of 
then statements; 

• recommending witnesses include language in their statements that “helps me 
substantiate,” . .makes my case,” . .lends further credence” toH 
recommendations, . .substantiate prior existing pattern of behavior,” and 

“.. .prove my point”; 

• requesting multiple “offline” conversations with senior naval personnel in 
positions that could influence the Complainant’s career or future assignments to 
discuss then awareness of the Complainant’s reputation, or whether they would 
want him assigned to their squadron; and 

• widely disseminating FOUO CDI details or evidence to military, DoN civilian, 
and non-DoD personnel who had no need to know. 



further asserted that the DoD OIG mischaracterized several e-mails in the 
preliminary repor^nnvestigation. In the one example detailed inj response to our tentative 
conclusions, asserted we cited an e-mail ^ claimed was never sent to anyone but 

that indicated an impassioned responsetoCNAL’s draft message concerning bottle bets. 
E-mail evidence clearly established that ^^^^^^B sent the e-m ail in questionfromBNMCI 
account at 5:00 p.m. or^ebniar^^2018^o^^^^^^^^^^^|, USN, 

sent to that contained the 

] willing to kamikaze this guy,” and 
was just an “irreverent joke” and 
stated that “by saying kind of 
looking forward to it, was referring to the challenge of taking on a difficult investigation 
given that H liacHimite^fficia 1 duties while preparing for retirement.” This statement is 
incongruent with^^^^^^^J sworn testimony to us where^underoath, | stated that ^ did 
not want to “take this [the VFA-106 CDI] on,” and that “I was really at that point 

I was hoping to hone my golf game and make surelgotmyjobs lined up for outsidetheNavy. ” 
Additionally, a plain reading of the e-mail sent doesnotsupport^^^^ ^^ 

TCL response. Rather, a plain reading of the e-mail indicates that^^^^^^H was looking 
forward toH opportunity to “kamikaze this guy [the Complainant].” 


Lastly. asserted that the e-mail | 

language, “They needed a bullet-proof 0-5 
thatj was “looking forward to it in a very weir d wai 
nebulous choice of words that had no meaning. 



After carefully conudeime^^^^^^^H. and 

responses to our tentative conclusions and their - supplemental evidence, which did not provide 
any information that we had not already considered, we stand by our conclusions. 
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IX. CONCLUSION(S) 

We conclude, by a preponderance of the evidence, that: 

did not remove the Complainant’s instructional duties 
in reprisal for his protected communications; 

threatened the Complainant with disciplinary or corrective action in 
reprisal for his protected communications; 

initiated a retaliatory CDI against the Complainant in reprisal for his 
protected communications; 

requested the conduct and scope of a retaliatory CDI against the 
Complainant in reprisal for his protected communications; 

conducted a retaliatory CDI against the Complainant in reprisal for his 
protected communications; and 

issued the Complainant an unfavorable FITREP in reprisal for his 
protected communications. 

X. RECOMMENDATIONS 

We recommend the Secretary of the Navy review the Complainant’s Official Military 
Personnel File toremedyanyh^n totheComplainanfspromotion potential or career as a result 

the and^^^^^^J. 

Secr etary of Navy take appropriate action against 
, and for reprising against the Complainant. 


We also recommend the 
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Appendix A 


Statements Provided for VFA-106 Investigation 



* Items in yellow indicate personnel to whom^^^^^^^Fsent draft statements, the LSO 

recommendation document, previously submitted statements of other personnel, recommended 
including specific language to. or who coordinated with other personnel in drafting their statement. 


Interviews Conducted for VFA-106 Investigation 


Name Date Name 



Date Name Date 




12 JUN 

12 JUN 

13 JUN 

14 JUN 

15 JUN 

19 JUN 

20 JUN 
23 JUN 

25 JUN 

26 JUN 
26 JUN 

26 JUN 

27 JUN 
12 JUL 
12 JUL 
12 JUL 


: Items m yellow indicate personnel had substantive conversations with, or provided 

the LSO recommendation document to. prior to then interviews. 
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